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CRIMINAL LAW AMENDMENT (HOMICIDE) BILL 2008 
Second Reading 

Resumed from 19 March. 

MR C.C. PORTER (Murdoch) [4.55 pm]: It is Tuesday evening and we are now dealing with the Criminal 
Law Amendment (Homicide) Bill 2008, which represents the most significant change in the history of the 
Western Australian criminal jurisdiction to the most significant offences on this state’s statute books. I 
commence by speaking briefly about the significance of those laws.  

The laws relating to homicide are arguably the most important laws that are passed by any legislature. It is trite 
to say that the collective homicide offences represent the most serious offences that anyone can be committed of 
in any jurisdiction. They are self-evidently important because absolutely nothing ranks in proximate seriousness 
to the offence of one person ending the life of another. In this sense, the seriousness of the offences and the 
caution with which we must proceed on any course of reform in relation to the offences stems, firstly, from the 
fact that the construction of such offences and the manner in which we punish transgressions represents our 
society’s most important moral and ethical judgements about human behaviour.  

There is another reason we must be abundantly cautious when dealing with offences of this type; that is, the way 
we treat the offence of homicide and those convicted of it becomes naturally representative of the entire criminal 
justice system at large. So much flows from the law of homicide. The proper functioning of our justice system 
depends upon whether it represents community views in terms of what clusters of actions represent what type of 
offence and whether each offence represents community views regarding what form of punishment and quantum 
of punishment is appropriate for what proved cluster of actions. The system’s functioning will primarily be 
judged according to the manner in which we structure the offences of homicide and punish transgressors.  

The fact is that the laws of homicide have been with this jurisdiction for some considerable period. Other than 
for relatively minor amendments, the Western Australian laws of homicide have been with us for nearly 100 
years and, in that period, they have by and large served this jurisdiction very well. The community interest in 
retribution, punishment, protection and deterrence is an integral part of the sentencing process of all levels of 
offending, but it is an interest that is never more heightened than it is in the sentencing of homicide. So much 
flows from the way in which we treat that sentencing procedure. Simply put, if we have not adequately 
understood and reflected the community interest in retribution punishment, protection and deterrence with what 
we do in terms of the laws of homicide, nothing else really matters.  

This bill will warrant considerable attention at the consideration in detail stage. However, for the purpose of this 
response to the Attorney General’s second reading speech, it is perhaps useful to focus on four areas that might 
represent the greatest controversy in this bill. Three of those areas will be the subject of opposition amendments 
because they give rise to a great deal of concern on the part of the opposition. I inform the Attorney General that 
the opposition will support the bill, but has grave reservations about three areas that are each of the most serious 
consequence for this jurisdiction and we will propose amendments to those three areas.  

The four areas I will deal with in my contribution to the second reading debate are as follows; the fourth is the 
one-punch assault. There is no disagreement from the opposition that that amendment should occur to the 
Criminal Code and it will have our full support. The first of three areas of considerable concern to the opposition 
will be the subject of opposition amendments. The first is the secondary mental element in the reformulation of 
the charges of wilful murder and murder. The second is the sentencing consequences that are now being 
proposed in relation to the new collapsed offence of murder. In close relation to this, I will give some 
consideration to the amendments proposed to the defence of self-defence, but they are by and large supported by 
the opposition. The third area of concern is the amendment to the law of duress.  

Mr J.A. McGinty: Just so that I understand, is the first point the consolidation of murder and wilful murder into 
one offence?  

Mr C.C. PORTER: We support the consolidation into one offence, but the trouble we have is with the 
secondary mental element for murder in the collapsed offence—in shorthand, the abolition of the grievous bodily 
harm rule for murder.  

The changes proposed by clause 10 of the bill, which will enact new section 279 of the Criminal Code for 
murder, have three significant features and consequences. Although it is the case, as I alluded to earlier, that the 
law of homicide is both complicated and an area in which single provisions can have multiple effects both in the 
immediate law of homicide and in the criminal law at large, it is still necessary to summarise and simplify as 
much as possible in a response of this nature. To do so usefully, I will try to simplify the proposed amendments 
by describing for the purposes of this house what is precisely proposed with respect to new section 279. First, 
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there is an abolition of the distinction between the two types of intention that have previously existed in the 
offences of wilful murder in section 278, and what I will generally describe as GBH murder in new section 
279(1). Secondly, there is the mental element of non-intentional killing for murder. This is a question of 
whether—whatever occurs in the distinction between wilful murder and murder—the intention to do grievous 
bodily harm, can and should be the basis for establishing the offence of murder. Finally, there is the range of 
sentencing for the new collapsed offence of murder. In a sense, we have a situation where the offences of wilful 
murder and murder are being collapsed. We are also looking at what previously was one of the mental elements, 
establishing the provability of the offence of murder, which is now being got rid of, and then we have a new 
range of sentencing for the new collapsed offence of murder.  

The first issue I would like to deal with is the abolition of what has come to be known as the GBH rule. It is the 
opposition’s strong view that the GBH rule should remain a basis for the establishing of a charge of murder. 
Until the introduction of this bill, it had long been the case in this jurisdiction that the offence of murder applied 
if there was evidence to the requisite standard of an intent to do grievous bodily harm on the part of the accused 
person. Only two Australian jurisdictions do not have a similar rule, and they are the Australian Capital Territory 
and Tasmania. Again, in all Australian jurisdictions except for the ACT and Tasmania the offence of murder 
applies to an individual if that individual possesses an intent to do grievous bodily harm to another person. This 
bill changes that position significantly. At common law it has always been the case that murder required an 
intention to kill or an intention to do grievous bodily harm or, in some instances, a knowledge that death or 
grievous bodily harm was a probable consequence of conduct. Perhaps I might start with what is the position 
under the present state of the Criminal Code. Section 279(1) of the code reads — 

If the offender intends to do the person killed or some other person some grievous bodily harm; 

That is the basic mental element for what has become known in shorthand as a GBH murder. Of course, grievous 
bodily harm has its own definition in the code; that is, an injury of such a nature as to be likely to endanger life 
or cause or be likely to cause permanent injury to health. Grievous bodily harm therefore has two components: it 
is an injury of such a nature as to endanger human life or be likely to endanger human life or it constitutes a 
permanent injury to health. There has been some mention before in this house of the case of Tranby. As I 
understand it, the case of Tranby was one in which one individual bit off the earlobe of another individual. That 
was determined not to be grievous bodily harm because it was a substantially cosmetic injury. For grievous 
bodily harm there would need to be some kind of permanent injury to health. That might be constituted by 
something as relatively minor in the scheme of grievous bodily harm as nerve damage right up to some more 
significant and serious injuries.  

The rationale that sits behind the grievous bodily harm rule is the notion that a person who intends to cause 
grievous bodily harm to another human being is equally or comparably as morally culpable as a person who 
intends to kill another human being, because in each instance the person demonstrates a disrespect and disregard 
for the physical being of the other person. Notably, it is not always possible, and most often is impossible, to 
gauge whether a serious injury will, as a matter of objective probability, result in the death of another person. 
There are instances in which an injury done to another person might be objectively considered as giving rise to a 
probability that the person’s life was endangered and yet not constitute grievous bodily harm. It may be that one 
person can do to another, and intend to do to another, grievous bodily harm—a very serious bodily harm 
injury—and the person may subsequently die, but, objectively considered, the injury that is done in the nature of 
GBH is not one that is objectively probable to endanger life or to result in that person’s death.  

I can think of several examples in respect of this rule; in fact, the criminal law is unfortunately littered with 
examples of individuals who deliberately aim to do permanent injury to the health of another but absolutely wish 
to avoid putting that person’s life in danger. They want to do maximum physical damage to the other person but 
not put that person in a situation where his life is endangered. Often, for instances, it is the case that if one person 
wishes to receive a debt owed by another person, that person wants to do maximum damage to the other person, 
a permanent injury to that person’s physical health, but has absolutely no intention or desire to kill the person or 
put that person at risk. Perhaps one of the earliest examples was the practice of hobbling, which, as I understand 
it, was a practice during the period of the slave trade, and which involved breaking the ankles of slaves so that 
they would not be able to escape. The purpose of this was to do permanent injury to their health; that was the 
intent of the injury. The purpose was not to kill the person; in fact, it was a type of injury that was calculated on 
a matter of objective probability not to endanger the person’s life, because of course slaves were a very valuable 
commodity at the time. Nevertheless, although something like hobbling, the breaking of a person’s ankle to 
inflict maximum personal injury, does permanently injure the person’s health and thereby meets the definition of 
grievous bodily harm, it may well be the case that it would not be considered to be an injury of the type that is 
objectively likely to endanger the person’s life; indeed, it is undertaken precisely because it is objectively 
unlikely to endanger a person’s life.  
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The fact of the matter is that these types of injuries in this jurisdiction, until the point in time when this 
legislation might be passed, and every other jurisdiction but the Australian Capital Territory and Tasmania, 
formed the basis of a charge for murder. There are other examples that I can think of. One is the unfortunate 
practice of kneecapping, where people will break limbs. It is a classic example of GBH being done to an 
individual but it is an injury which, objectively speaking, might improbably result in someone’s death. People 
may still die of it but the statistical probability of that happening is low enough to say that it also would not be an 
injury of a type likely to endanger human life. The other example that I can think of immediately is the use of 
razors. Anyone who has read the great Graham Greene novel Brighton Rock will be familiar with what I am 
referring to. It was often the case in Brighton in the 1920s in a whole range of criminal enterprises that if 
someone wanted to do maximum physical damage to his opponent, he would slash him with a razor. It was 
designed to do permanent injury to health and could result in quite horrific injuries but was specifically designed 
not to put the person’s life in danger. Objectively speaking, it was the type of injury from which a person would 
not be expected, as a matter of objective probability, to die.  

In taking away the GBH basis for murder, I can assure the house that the situation is as follows: a whole variety 
of what previously were sustainable charges and convictions for murder will no longer occur in this jurisdiction. 
They will instead become sustainable prosecutions and convictions for manslaughter. We move a genre of what 
has previously been accepted in this jurisdiction to be murder into the category of manslaughter. I can think of 
one example on the statute books of this state. It is the example of Nicolakis, 32 Australian Criminal Reports, 
page 451. It is a Western Australian jurisdictional example in which four or five men returned to the scene in 
Wellington Street. I think it was in the late 1980s. It was a case to do with the law of parties. Two people had left 
a nightclub. They had given some comment to a passing car driver. The person in the car took umbrage, went off 
and got his friends. They returned to Wellington Street and the four or five people involved then engaged in an 
assault on the people who had given the initial comment to the car driver. All those people were held to have a 
common intention under section 8 of the Criminal Code to at least assault those people to the level of bodily 
harm. That eventually, under the law of parties, gave sustainability to a prosecution and conviction for 
manslaughter against all but one of the people. One of the people was clearly identified—I think by a truck 
driver who was watching—and he engaged in an activity in which he forced his foot down very, very hard on the 
midsection of the victim in this matter. As it transpired, because of an unusual set of circumstances, that act 
resulted in the severing of the deceased’s spleen, and the deceased bled to death at the scene of the crime. That 
prosecution was able to be sustained in this jurisdiction because of section 279(1), which states that if a person 
assaults another with an intention to do grievous bodily harm, and the person dies, the offender is guilty of 
murder. My assertion is that that is a classic example under the new provisions of a situation where it might not 
be able to be proved that the physical assault of the offender in bringing his foot down on the person’s 
midsection, albeit with great force, was, objectively speaking for a jury, an action of the type that was likely to 
endanger someone’s life. It is a classic example of an instance which presently would be dealt with as murder 
but which under the proposed legislation would, more likely than not, result in a conviction for manslaughter. By 
removing the GBH rule for murder we will significantly narrow the category of offences that will constitute 
murder. Simply put, in the not too distant future, significantly fewer episodes of serious and aggressive 
misconduct that result in the victim’s death will fall into the highest category of crime and punishment known to 
the law than was the case previously and is the case today.  

It is notable that the “Review of the Law of Homicide”, which is an extremely interesting read at many points 
and to which I will refer as “the review”, includes a recommendation 4, which is that an intention to cause a 
bodily injury of such a nature as to cause or be likely to cause a permanent injury to health is not sufficient to 
establish the mental element of murder. That is the recommendation picked up in this legislation. I would, if I 
might be so bold, describe that as an academic’s view of the appropriate law of homicide rather than a reflection 
of the practical reality of some incredibly aggressive conduct that occurs in the real life law of homicide. I note 
also from the recommendations in the review that the overwhelming majority of submissions were to the effect 
that the GBH rule, as a mental basis for murder, should not be removed, but that, nevertheless, there were some 
academic views produced—I have read many of them in academic articles—that it does not represent a sufficient 
basis for the intention to murder. I and the opposition reject that absolutely and insist that the GBH rule remain 
inside the offence of murder. 

At this juncture, I will speak very briefly about the nature of intention. The offences of wilful murder and murder 
have been collapsed to make it more procedurally simple to determine a person’s intention between an intention 
to kill and, under the old system, an intention to cause GBH, or, under the new system, to commit an act that is 
likely to endanger human life. It is certainly the case that juries have considerable difficulty determining between 
those two levels of intent. Although we support the collapsing of the two offences, I offer a word of caution—
judges will also find it difficult. A case that springs to my mind is Cutter v R (1997) 143 ALR 498.  
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Mr Cutter was a gentleman who was picked up in a regional town. He was very drunk and was placed in the 
back of a police van. Unbeknownst to the constables in question, he had a large bowie knife, which was a flick-
knife arrangement. He had it in the back of van. He unfolded it. He was very angry and very drunk. He opened 
the knife, and when the police officer came to the van, and at a time when the policeman’s hands were down by 
his side, Cutter—the appropriately named offender in this case—lunged at the officer and stabbed him in the 
neck only millimetres away from his carotid artery. For the purposes of the trial, the defendant elected to have 
the trial by judge alone. It was clear that the only real issue was whether Mr Cutter intended to cause grievous 
bodily harm or to kill the constable involved. As it transpired—I am going from memory, so I may stand to be 
corrected at a later point—the trial judge determined in that instance that there was an intention to cause only 
GBH. On appeal to the Supreme Court of this jurisdiction, all three judges determined that the facts, albeit as I 
have briefly given them to members, constituted an intention to kill. The High Court was divided 3-2, I think. 
Three judges decided that there was no intention to kill and two judges, including His Honour Justice Kirby, 
decided that there was an intention to kill. Judges will find it equally difficult as juries to decide these matters. 
My personal preference is always to have those important matters decided by juries. The reason this deserves 
support in the ultimate scenario is that juries find themselves hung on the question of intent between wilful 
murder and intent to kill, and murder and intent to cause GBH. Although judges may not be in a better position 
to determine what an individual’s intention was by inference from the person’s actions, 12 judges do not, or at 
least not at once. The collapsing of the two offences will avoid that problem. 

That brings me to the second issue I raised earlier. Having dealt with the removal of the GBH/murder rule, the 
second issue I will deal with is sentencing. This is an absolutely critical issue. It will require some forbearance 
from members as I quickly attempt to describe the system of sentencing that we currently have in place and the 
system that is proposed. For this evening’s purposes I will deal with situations that do not involve children. The 
present situation is that, in effect, two basic sentences can result for the offence of wilful murder. They are 
obvious by looking at section 91 of the Sentencing Act, which I am retrieving as I speak. Wilful murder can have 
attached to it either a sentence of strict security life imprisonment or of life imprisonment. Each of those 
sentences have attaching to them a minimum non-parole period. Most minimum non-parole periods are found in 
sections 90 and 91 of the Sentencing Act. In short, the position is this: section 91 of the Sentencing Act deals 
with the nature of the minimum non-parole period that attaches to the imposition of a strict security life 
imprisonment term. It must be remembered that strict security life imprisonment is only available for wilful 
murder and is only given as a sentence in certain circumstances. Pursuant to section 91, if a court sentences an 
offender to strict security life imprisonment, the court must, unless it makes an order under subsection (3), set a 
minimum non-parole period of at least 20 and not more than 30 years that the offender must serve before being 
eligible for release on parole.  

It is also necessary to have reference to section 91(3), which reads — 

A court that sentences an offender to strict security life imprisonment must order that the offender be 
imprisoned for the whole of the offender’s life if it is necessary to do so in order to meet the 
community’s interest in punishment and deterrence. 

Presently, a person who is convicted of wilful murder might be sentenced pursuant to section 91(3), which in 
effect means that the offender will receive no parole and will spend the term of his natural life in imprisonment. 
That is a very rare circumstance. Alternatively, he will receive a sentence of strict security life imprisonment 
with a minimum non-parole period of between 20 and 30 years. An offender who is convicted of wilful murder 
who receives strict security imprisonment will not spend less than 20 years in jail. That is a coarse summary of 
the situation.  

It is also possible that someone who is sentenced for wilful murder will be sentenced to life imprisonment rather 
than strict security life imprisonment. Attached to that is a separate minimum non-parole period. From 
recollection, the minimum non-parole period is between 15 and 19 years. When sentenced to life imprisonment 
for wilful murder, an individual will not spend less than 15 years in prison. The available sentence for murder is 
life imprisonment, which has its own minimum non-parole period attached to it, which, from recollection, is 
between seven and 14 years.  

If I can put it in basic and coarse terms, the current system is this: for wilful murder strict security life 
imprisonment, an offender will spend not less than 20 years in prison; for wilful murder life imprisonment, an 
offender will spend not less than 15 years in prison; and for murder, an offender will receive life imprisonment 
and spend not less than seven years in prison. An offender who murders someone in this jurisdiction cannot 
spend fewer than seven years in prison in any circumstance that meets the requirement for murder.  
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This bill proposes a significant change to that situation and warrants some consideration. I will read to the house 
the proposed change that appears in clause 10, which will bring into play proposed new section 279(4). It 
states — 

A person, other than a child, who is guilty of murder must be sentenced to life imprisonment unless — 

(a) that sentence would be clearly unjust given the circumstances of the offence and the 
person; and 

(b) the person is unlikely to be a threat to the safety of the community when released 
from imprisonment,  

in which case the person is liable to imprisonment for 20 years. 

That represents a significant change to the sentencing regime for murder in this jurisdiction. It was previously 
the case that, if I can put it crassly, in the least serious instances of murder, the person sentenced would not 
spend fewer than seven years in prison. It will now be the case that if a single sentencing judge of the Supreme 
Court considers it clearly unjust to provide the minimum mandatory life term, he can drop beneath the minimum 
non-parole period. The minimum non-parole period pursuant to this new provision will be increased from seven 
to 10 years, which is not a matter with which the opposition has any difficulty. 

There has been much talk about mandatory sentencing, and there was some talk about it in this house in the 
previous sitting week. People often forget that for the gravest offence of murder, we have always had a system of 
minimum mandatory imprisonment, which is set by the minimum mandatory non-parole periods. The minimum 
sentence was seven years. It will now be 10 years, except for the proviso that if a sentencing judge thinks it is 
clearly unjust—I will come to that term in a moment—and the person is unlikely to be a threat to society, the 
sentencing judge can, for the first time in the history of this jurisdiction, drop beneath the minimum non-parole 
period and move effectively to an entirely different sentencing regime. Under that sentencing regime, the 
maximum penalty for a person will be imprisonment for 20 years. Of course, under a sentencing regime that no 
longer has a minimum mandatory sentence, the other options are a fine, a non-custodial order such as an 
intensive supervision order, or perhaps a term of suspended imprisonment. For the first time in the history of this 
jurisdiction, there will be the possible application of a non-custodial order for a person convicted of murder. That 
is a matter of some significance. 

I have three concerns about that concept that I want to develop. First, what can we know about the possible 
expansion of categories to which this proviso will apply and for which sentencing discretion will become 
unlimited? Secondly, are there other and better ways of dealing with known and exceptional categories of 
homicide, such as infanticide, battered wife syndrome and mercy killings, by the creation of either separate 
offences, specifically tailored defences that attach to the behaviour in question, or specific defences? Thirdly, 
what is the effect of the legislation in the area of mercy killings and suicide pacts, which I think is of absolutely 
critical public policy importance? Perhaps the starting point is to consider what is meant by the term “clearly 
unjust”. For the first time in the history of this jurisdiction, a sentencing judge of the Supreme Court will be able 
to give a non-custodial sentence for murder if the judge considers it clearly unjust to give the minimum 
mandatory non-parole period that attaches to minimum mandatory life imprisonment. What is “clearly unjust”? 
It becomes very interesting when we look at the “Review of the Law of Homicide” and some of the cases that 
are referred to in that report. The term “clearly unjust” has been adopted from a term that appears in the 
Sentencing Act 2002 of New Zealand. The government has had to turn not to any other Australian jurisdiction 
for this move, but to New Zealand. Section 102 of the New Zealand act has a similar proviso that the judge can 
drop below the normal sentencing regime for murder in circumstances that are manifestly unjust. We have 
substituted the term “clearly unjust” as a matter of, I take it, plain English drafting. 

It is probably useful to go straight to the review to make this point about the New Zealand situation. What 
exactly is “manifestly unjust” or “clearly unjust”? The review refers to the New Zealand case of Rapira [2003] 
NZLR 794. That case gave us the definition of “manifestly unjust”. The review states that the phrase “manifestly 
unjust” is not defined, but the judicial interpretation of the phrase is that the injustice must be clear. Is that not a 
helpful definition of “manifestly unjust” from the judiciary? It is an injustice that must be clear. The point I make 
in the house today is that what one person considers manifestly unjust will differ quite radically in many 
instances from what another person considers manifestly unjust. That is no less true, I would argue, for judges 
than it is for any other people in society. The idea of sentencing for murder with a complete range of discretion 
simply on one individual sentencing judge’s view of what is clearly unjust or clearly just is an incredibly radical 
development in the criminal law of this state. When I say that it opens up the possibility of no custodial 
punishment for murder, that is not an exaggeration in any real respect. If a judge makes a determination that it is 
clearly unjust to sentence, say, a mercy killer according to the minimum mandatory non-parole period of 10 
years that has been proposed, how far a leap of logic is it to say that it is also manifestly unjust for that person to 
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receive any time at all in prison? Can members imagine the most sympathetic case of mercy killing that could 
possibly spring to mind? If a sentencing judge of the Supreme Court determines that it is clearly unjust for that 
sympathetic mercy killer to receive the minimum mandatory term, is it unlikely or impossible for the judge to 
think that no punishment should be meted out? In fact, it was noted in the review that no less than the Criminal 
Lawyers’ Association had submitted that in the absence of a separate offence of euthanasia, it may be 
appropriate to impose finite sentences of imprisonment or even non-custodial penalties for mercy killing. It may 
be that what one judge of the Supreme Court considers just will be quite different from what another judge 
considers just. Under this legislation, we have no way of knowing what “manifestly unjust” really means. 

I will cite two cases that have arisen under the same provisions in New Zealand. They are the cases of Mayes 
and Smail. In the matter of Mayes, a male offender stabbed his female partner after an alcohol-fuelled argument. 
The sentencing judge concluded that the culpability of the offender was reduced because of mental instability 
caused by a previous head injury and that the offender did not pose a significant future risk. The sentencing 
judge in New Zealand determined that in those circumstances it was clearly unjust to use the standard minimum 
period of detention as the benchmark for murder, and the judge dropped below that to a discretionary range that 
is similar to that which we have. Ultimately, the judge gave the person something in the vicinity of 12 years’ 
imprisonment. The interesting point is that the judge thought that in those circumstances it was clearly unjust to 
use the traditional sentencing regime. However, that decision was then overturned on appeal. Three other judges 
came to a completely different view and said that it was clearly just that the person be sentenced according to the 
stricter terms of imprisonment. In fact, the Court of Appeal described the murder in that instance as incredibly 
callous, whereas the sentencing judge of the same court considered that it was a circumstance in which it was 
clearly unjust to give the maximum penalty. It is a perfect illustration of the arbitrariness that creeps into the law 
if we allow ultimate judicial discretion in sentencing of this nature. 

In the case of Smail, the offender killed a victim who was a paraplegic. The victim and the offender were friends, 
and the offender cared for the victim at various times. At the time of the killing, the victim was living with the 
offender and the offender stabbed the victim numerous times after the offender had been drinking. There was 
evidence that the offender was suffering from mild depression and stress and that he believed that killing the 
victim was in the victim’s best interests.  

Again, on the basis of that factual scenario, a sentencing judge made a determination that it was clearly unjust to 
sentence according to the traditional minimum mandatories that were available in New Zealand and that they 
could activate this proviso and drop down into the range of ultimate discretion. Again, the sentencing judge gave 
the individual a term of imprisonment but, interestingly again, the Court of Appeal overturned the use of the 
proviso. Judges of the same court thought it was not clearly unjust that a drunken man who suffered depression 
and stabbed his paraplegic friend—believing it was in his paraplegic friend’s best interest—should be sentenced 
to anything other than the traditional minimum mandatory term. I tend to agree with the Court of Appeal on that 
issue but, clearly, one of its learned brothers or sisters did not agree. At least two judges, albeit more with the 
Court of Appeal, had very different views as to what was just or clearly unjust in the circumstances. 

What is abundantly clear about the concept of manifestly or clearly unjust is that equally rational, well-trained, 
educated people would differ in their interpretation based on any factual scenario as to whether it would be 
clearly just or clearly unjust that the person receives a minimum mandatory life imprisonment term. That means 
that we get absolute discretion creeping into the law of sentencing in homicide and the law starts to look 
arbitrary. Depending on what one has done and the personal views of the judge, it is a lucky dip whether one is 
sentenced according to the minimum mandatory term or to a range of unlimited discretion. I assure the house 
that in my mind there is no doubt whatsoever that as soon as this legislation is passed a great range and variety of 
applications will be made to the Supreme Court, all arguing that it is clearly unjust for the offender to receive the 
minimum mandatory term of 10 years, which this legislation proposes.  

What might these categories be? The Attorney General mentioned infanticide, battered wives syndrome and 
euthanasia or mercy killings. I can guarantee that we will not be limited to that range of categories and that this 
house will lose control over the range of categories to which unlimited sentencing discretion should be applied. 
It would be inconceivable to try to narrow the categories given the wide variety of human experience that, 
unfortunately, becomes expressed in the factual scenarios of homicide.  

This Parliament should be fully aware that, by passing this legislation, it loses control over which categories of 
cases should potentially receive a sentence of less than the minimum mandatory non-parole period of 10 years. 
When I asked questions of the Attorney General about this he volunteered the three cases that I have 
mentioned—mercy killings, infanticide and battered wives syndrome—as being what this unlimited sentencing 
proviso was meant to accommodate. This is what the review stated with respect to this proviso — 



Extract from Hansard 
[ASSEMBLY - Tuesday, 6 May 2008] 

 p2428e-2456a 
Mr Christian Porter; Mr Murray Cowper; Mr Terry Waldron; Acting Speaker; Mr Rob Johnson; Ms Sue Walker; 

Mr Jim McGinty 

 [7] 

Therefore, for the purpose of illustration, the Commission suggests that life imprisonment might, 
depending on the individual circumstances, be considered clearly unjust in cases involving mercy 
killings or failed suicide pacts; cases that would previously have constituted infanticide; killings 
mitigated by significant provocation; killings mitigated (but not excused) by mental impairment; and 
cases where victims of serious and prolonged domestic violence have killed their abusers but where 
self-defence and excessive self-defence are not applicable. 

We already see a substantial enlargement of the categories the Attorney General mentioned in the review, the 
recommendations of which were adopted and form the basis of this legislation. I can guarantee that those 
unfortunate incidents in which fathers kill their children by driving them into dams or by taking them to pine 
plantations and gassing them in their cars will become a category that defence counsel will argue is one in which 
it is clearly unjust to have the individual sentenced according to the minimum mandatories that we have long had 
in this jurisdiction. 

Page 314 of the Law Reform Commission’s review states — 

. . . it is not appropriate to restrict the categories or assume that instances will be rare. It is impossible to 
know in advance how often a sentence of life imprisonment will be clearly unjust. 

The review, which recommends this legislation, tells us that the circumstances in which this proviso will be used 
will not be rare. I tend to agree. Let me consider very quickly the three categories that it is assumed this proviso 
might be limited to. The first is infanticide. Infanticide is set out in section 281A of the Criminal Code, which 
states — 

When a woman or girl who unlawfully kills her child under circumstances which, but for this section, 
would constitute wilful murder or murder, does the act which causes death when the balance of her 
mind is disturbed because she is not fully recovered from the effect of giving birth to the child or 
because of the effect of lactation consequent upon the birth of the child, she is guilty of infanticide only. 

The sentencing range for infanticide in this jurisdiction is between zero and seven years. That is an old-fashioned 
drafting that could be significantly improved. The offence has been very rarely used. I am aware of only one case 
in which it has been used in this jurisdiction; that is, the very rare and exceptional circumstance in which a 
mother who suffers depression after giving birth kills her child. After due consideration and debate, this 
Parliament has said that the appropriate range of sentencing should be between zero and seven years. We look at 
the category of factual scenarios, we debate them and we put into place a sentencing range. That is an 
appropriate way of dealing with the situation.  

It is also noteworthy that a provision in section 288 of the Criminal Code deals with aiding suicide. It basically 
says that any person who procures another to kill himself or counsels another to kill himself and thereby induces 
him to do so or aids another in killing himself is guilty of a crime and is liable to imprisonment for life. Seven 
years will be the minimum period of time that a person who aids another to kill himself or herself will spend in 
jail in this jurisdiction. Members in this house might think that that is fair or unfair but that has been the result of 
debate about the specific terms of a factual situation where one person aids another to kill himself or herself. 
That might occur in a mercy killing situation or it might occur in a suicide pact, and there are many of them, 
where individuals agree to suicide. The first person may commit suicide, but the second person may lose his or 
her nerve after the death of the first person or may be unsuccessful in killing himself or herself. At the moment 
the penalty for involvement in a suicide pact is mandatory life imprisonment, which has a minimum non-parole 
period of seven years. After due debate, informed by our relative constituencies, that is what the Parliament has 
determined as the appropriate sentencing range. The appropriate sentencing range is now likely to be anywhere 
between zero and 20 years. It will be possible—and, I would argue, unappellable—if in a very sympathetic 
circumstance of a suicide pact, a judge decided to give a sentence of suspended imprisonment; that is, no time in 
jail. Some members in this house might think that is fair. I gather that many others would think that is not fair 
and does not act as an appropriate deterrent. This place should determine the range of circumstances that create 
the offence and the sentencing and penalties for these exceptional circumstances and categories.  

It is interesting that this bill gets rid of the offence of infanticide and then argues that one of the reasons we must 
have unlimited sentencing is to deal with circumstances such as infanticide. On the basis of the government’s 
arguments, we create at least one-third of the problem by getting rid of the offence of infanticide and then we 
seek to fix the problem we have created by having unlimited discretion in sentencing.  

I will deal very quickly with battered wives syndrome. It is a very important issue. The opposition has no serious 
disagreement with the way the defence of self-defence has been expanded. The second category that has been 
given to this house as an explanation for why we need this quite radical change of complete discretion in 
sentencing pursuant to the proviso for murder is that it takes into account the circumstances of battered wives. 
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Many of the submissions to the inquiry to the review did not feel that battered wives syndrome was itself a well 
documented enough psychological phenomenon to warrant its own defence or offence. It clearly exists. 
Nevertheless, it has had difficulty being expressed in the law of self-defence. There are a couple of reasons for 
that. In situations of domestic violence there are many things about the response of the woman against whom 
violence is perpetrated that makes it difficult to fit into the customary or traditional defence of self-defence. Self-
defence as it stands at the moment requires an apprehension of death or grievous bodily harm to give rise to the 
most serious available response. There is a requirement for an assault and there is the concept of reasonableness, 
which is maintained and which is good, but there is also the fact that under self-defence in this jurisdiction, one 
must be responding to an imminent assault; that is, something must actually be happening.  

A case that springs to mind, which demonstrates the difficulties that battered wives and those suffering from 
domestic violence circumstances have had in availing themselves of the defence of self-defence is the Northern 
Territory case of R v Secretary (1996) 107 NTR 1. That was a case in which a woman had had the most horrific 
experience with her husband, who was the worst possible person, after years of beatings and abuse. She was 
coming home from a family picnic one day. Her drunk husband had taken her home, had beaten her and had 
threatened, in effect, at the very least to seriously assault her when he awoke. He went to sleep and the woman 
killed him with a shotgun. The difficulty in providing her with the defence of self-defence was that she had not 
responded to an immediate assault. In fact, there is a tortuous piece of judicial reasoning in the case in which two 
of the three Supreme Court judges of the Northern Territory try to describe how there was immediate assault, 
even though the gentleman was asleep. It is much better to amend the law of self-defence to take into account 
those circumstances, which I congratulate the government, after due review, for having done. 

However, the point is that the new provision for self-defence in this jurisdiction under the proposed legislation 
will be as follows. Proposed new section 248 of the Criminal Code will replace sections 248, 249 and 250. 
Proposed new subsection (4) reads — 

A person’s harmful act is done in self-defence if — 

(a) the person believes the act is necessary to defend the person or another person from a harmful 
act, including a harmful act that is not imminent; and 

(b) the person’s harmful act is a reasonable response by the person in the circumstances as the 
person believes them to be; and 

(c) there are reasonable grounds for those beliefs. 

If a woman in a domestic violence circumstance responds and the response is reasonable, that woman can 
respond to a harmful act, not just an assault. Harmful acts under the relevant definition section of the code, 
which I think is chapter V, include things such as deprivation of liberty and indecencies; therefore, there can be a 
response to many other events other than assault. The response need not be to an assault that is occurring right 
then and there. The woman can have a reasonable apprehension that her personal safety is in danger from a 
harmful act that is either ongoing or anticipated and she can respond. This, in itself, is a relatively radical 
extension of the defence of self-defence, but it is one that ultimately will be supported by the opposition. 
However, it almost entirely subsumes the circumstances of battered wives syndrome. Battered wives will now be 
able to avail themselves far more readily of the defence of self-defence when the legislation is amended. That 
means that battered wives will have a complete defence and will not be convicted under the new legislation. If 
they undertake a response that is unreasonably disproportionate, they will be sentenced according to the 
manslaughter regime, for which the penalty is zero to 20 years’ imprisonment. 

I have therefore investigated the first category, which is the category of infanticide. We can solve that problem 
by keeping the offence. Let us look at the second category—the reason that we purportedly need this unlimited 
sentencing discretion for battered wives syndrome. This bill is also amending the defence of self-defence and 
battered wives will be able to avail themselves of it. In the circumstances when they are not able to avail 
themselves of it because their response has been disproportionate or unreasonable, they will be sentenced 
according to the regime of manslaughter, which, just like the unlimited sentencing discretionary regime, has a 
penalty of zero to 20 years’ imprisonment. In short, the bill solves the problem by amending the definition of 
self-defence, which the opposition agrees with. We do not need to open up an unlimited sentencing discretion on 
a range from zero to 20 years for battered wives because their problems are substantially solved by the expansion 
of the law of self-defence contained in this bill. 

What does that leave us with as the third purported category in this radical need to open up unlimited sentencing 
discretion for Supreme Court judges? It is the idea of mercy killings. I have no concluded view about euthanasia 
legislation or the moral culpability of mercy killings. I would not be as arrogant as to form that view, if ever I 
were able to, without full debate in this house. Let me just state very quickly my understanding of the difference 
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between the use of the general term “euthanasia” and mercy killings. Euthanasia, it seems to me, presupposes a 
legislative regime whereby the state sanctions or decriminalises—if not approves of—the killing of a human 
being in circumstances when that human being suffers from a painful and terminal illness. In countries that have 
that system, such as Holland, the system is heavy with checks and balances, cooling-off periods, referrals from 
several doctors, written notification, evidence of consent and so forth. That is a system of euthanasia. Even in 
countries that have a legislatively sanctioned system of euthanasia there will be spontaneous instances when one 
person, for instance, may kill his or her partner outside the realm of that law and it becomes a mercy killing. 
Even given the existence of a legalised system of euthanasia, because the person has not met the requirements, 
that person would otherwise be guilty of murder. 

If people aid a person in this jurisdiction to suicide, they will receive a sentence of not less than seven years in 
jail. If they actually kill that person in a mercy killing without any assistance from the person killing himself or 
herself, they are likely to be found guilty of wilful murder and receive a minimum non-parole period of 20 years, 
possibly 10 years under the new system. However, that is the law of this jurisdiction. We are not doing that now. 
I put it to this house that the system in this bill is a system of no or low punishment for mercy killings by stealth 
without any considered debate by this house, and that concerns the opposition deeply. 

The one instance in New Zealand when this proviso has been used and not overturned—I have spoken about two 
instances when the proviso was used and overturned—is the case of Law. In that case, which is described in the 
review—I have not been able to find it, I must confess, but I am looking hard—a 77-year-old man killed his 73-
year-old wife who was suffering from Alzheimer’s disease. The offender and the victim had promised to kill 
each other if either of them developed Alzheimer’s. Immediately after killing his wife, the offender tried to kill 
himself. On the basis of that very bare factual scenario, this is about as sympathetic an instance of a mercy 
killing as members are likely to find. I will say, though, that as an old prosecutor—or as a young old 
prosecutor!—I listened to those facts and had evidentiary questions ringing in my head: what was the quality of 
the consent; when was this pact made; and what was the level of her dementia when she gave consent? That is 
why many countries go down the route of a very specific system of checks and balances in any system of 
euthanasia. One of the disadvantages of the system we are about to legislate for, of low or no punishment for 
mercy killings, is that people will never face legislatively prescribed checks and balances. We will encourage the 
spontaneousness of mercy killing by low or no punishment. I would say that is a very factually dangerous 
scenario. 

Having read to the house the scenario of the 77-year-old man killing his Alzheimer’s-ridden 73-year-old wife, I 
suggest to members that the views in this house about whether that deserves a minimum mandatory sentence, as 
has traditionally been the case in this jurisdiction, will differ almost to an individual. I would say also that the 
views would differ almost to a judge. If that individual came for sentence in front of a judge of the Supreme 
Court of this jurisdiction who was a devout Roman Catholic—there are a few—he might find that judge would 
take a very different view about what is clearly just or unjust or whether he can drop his discretion in sentencing 
from a judge who is an atheist. That concerns me a great deal. If we are to legislate for mercy killings with low 
or no punishment, there must be a separate offence that says, “If you kill a spouse, a friend or a relative, these are 
the categories in which we will treat you as a mercy killer.” We must stipulate the requirements for that 
homicide, setting out the category after due debate by this house. 

Mr M.J. Cowper: Bring in another bill. 

Mr C.C. PORTER: Bring in another bill. Let us be brave and debate it. Let us not introduce a system of zero or 
low punishment of mercy killing without informed debate in this house. This is a matter of the absolute highest 
order of seriousness. 

Mr M.J. Cowper: By stealth. 

Mr C.C. PORTER: I think that is what it is. Whether by intent or effect, this bill is stealthily bringing into play 
a system of low or no punishment for mercy killing. Some people may agree with it; some people may not. 
However, it should be our decision based on the view of our constituents after fully informed and rigorous 
debate; it should not be for unelected judicial officers of the Supreme Court to determine what is and is not 
appropriate in this most important matter of public policy. 

I said earlier that the Criminal Lawyers’ Association in this jurisdiction—it was not the only one—which is a 
very important organisation, submitted that it may well be the case that it is clearly unjust to give any custodial 
punishment for mercy killing.  

Do members know where a lot of our Supreme Court judges come from? They come from the ranks of criminal 
lawyers. There is nothing wrong with that. However, there may well be a massive divergence in the views of our 



Extract from Hansard 
[ASSEMBLY - Tuesday, 6 May 2008] 

 p2428e-2456a 
Mr Christian Porter; Mr Murray Cowper; Mr Terry Waldron; Acting Speaker; Mr Rob Johnson; Ms Sue Walker; 

Mr Jim McGinty 

 [10] 

Supreme Court judges as to whether perfect discretion should be activated for mercy killings and, if it is, what 
the punishment should be. 

There should not be a regime that allows even the possibility of no punishment for the killing of one person by 
another, even in the most sympathetic of circumstances, without the informed debate of this house. It is 
effectively a system of decriminalised mercy killing by stealth. It is the decriminalisation of mercy killing by 
stealth. It is a debate that we should have, but have not. 

What is even more remarkable is that recommendation 1 of the Law Reform Commission of Western Australia’s 
“Review of the Law of Homicide: Final Report” stated — 

That the Attorney General of Western Australia establish an inquiry into how the law in Western 
Australia should respond to euthanasia, mercy killings, suicide pacts and any other related matter. 

Recommendation 2 stated — 

That the Attorney General of Western Australia direct that this inquiry be undertaken in consultation 
with medical experts and other relevant organisations and individuals. 

That is a good recommendation.  

Mr M.J. Cowper: Was it ever done? 

Mr C.C. PORTER: I do not know. I do not think so. However, why do we need to do it now? We have said that 
we do not need to have a review. We have said that Parliament does not need to hear different views from 
medical practitioners about the dangers of no-punishment mercy killings because we already have or are about to 
have the system in place. Why review a system that we get without a review? 

The bottom line with this legislation is that the law of the land, with respect to mercy killings and euthanasia, 
will be whatever the sentencing judge of the day considers to be just. That is how our society will treat mercy 
killings. That is of immense concern. In fact to call it a “system” is probably to be generous. It is a system of 
unlimited individual discretion applied to a matter of the utmost public importance. 

I recollect that Dr Thomas Crofts, a lecturer at Murdoch University, suggested that there should be a separate 
offence of mercy killing with a lesser maximum penalty than is currently the case for offences of wilful murder 
and murder. I would tend to agree with that position. If the community wants to have a lesser punishment for 
mercy killers than for ‘normal’ murderers, the government should propose a separate offence and let members 
debate it. Otherwise, this is a most dangerous move, not only in terms of the importance of Parliament as an 
institution, but also in terms of the practical flow-on effects, which we cannot possibly anticipate, in 
circumstances where individual discretion reigns supreme.  

In my remaining time I will deal very briefly with the law of duress. This is another area that the opposition 
seeks to amend by deleting the proposed changes. The law of duress is sometimes called the law of compulsion. 
It involves situations in which individuals compelled to do a criminal act can, in certain limited circumstances, 
avail themselves of a defence that is limited and is set out in the Criminal Code. Some limitations to that defence 
are now anachronistic. One of the limitations is that the person making the threat had to actually be there—that 
is, next to the person—with the ability to make good the threat imminently. Obviously, in this day and age of 
remote telecommunications, that is an inappropriate limitation.  

However, two other limitations apply in this jurisdiction. First, the threat which compels the criminal act must be 
of a certain quality and standard, and it must be a threat to do GBH or to kill. If such a threat is made, that is the 
trigger, subject to other limitations, to avail oneself of the defence of duress. The other, and most significant, 
limitation is that under no circumstances can a person, no matter what the compulsion or the threat, avail himself 
of the defence of duress for the killing of another human being. 

In fairness to this legislation, it sensibly and necessarily changes the law such that there is a reasonableness link 
so that the response must be reasonable to the threat. However, at the same time it opens up the category of 
threat to which duress will apply almost endlessly, subject to the reasonableness of the response. For the first 
time in the history of this jurisdiction and any Australian jurisdiction—indeed it is a very rare circumstance on 
my reading of the situation—if someone’s life is threatened, that person will have a legal defence to kill another 
person. It has long been the case in this jurisdiction that the limitation to the law of duress was such that there 
was never any amount of duress that would excuse the killing of another human being. Again, that is a matter 
that, under no circumstances, can this opposition support. We will seek to remove that amendment to the law of 
duress. 

The fact that all of the media and all of the publicity surrounding this legislation has been about the one-punch 
homicides surprises me. I caution the house. This is a good law. It is a good law to remove the defence of 
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accident from one-punch homicides. However, members must be aware that the law will develop. The law of 
causation will be expanded, likely, I would say, in five or six years, to provide defences. However, this is a good 
law. Nevertheless, under the banner of the very publicly popular one-punch homicide laws, we will end up with 
a system, firstly, with a radically expanded defence of duress; a system, secondly, where we take away the intent 
to do GBH as a basis for murder—and at the moment it is one of the most common basis for murder; and, 
thirdly, under the banner of the incredibly popular one-punch offence legislation, a system with a state-
sanctioned zero or low punishment for mercy killing, which should be a matter for debate. 

MR M.J. COWPER (Murray) [5.56 pm]: I will be brief given the revealing work done by my colleague the 
member for Murdoch on the Criminal Law Amendment (Homicide) Bill 2008. Given the recent climate 
surrounding this matter, it is a breath of fresh air to have a practitioner of law in this place with the ability to 
introduce valuable, thought-provoking and encouraging debate that we can all participate in. It gives me a 
platform from which I can contribute to the debate.  

My experience with these matters is, obviously, from a different perspective. Unlike the member for Murdoch, I 
never went down the road of studying law at university. My university was the university of life on the front-line 
as a police officer. I have attended a number of homicides, including one-punch homicides.  

I recall one such homicide in Halls Creek. Two persons were engaged in a debate and one hit the other with a 
flagon bottle. The person struck fell back and hit his head on a rock. It would seem to be a fairly straightforward 
case. However, unfortunately, as it turned out, the post-mortem indicated that the injury sustained could not be 
attributed to the blow from the flagon bottle. In fact, the scientific evidence supported a verdict of death as a 
result of the person’s head striking a rock. That was my first interaction with this type of assault.  

People have asked me, “What is murder?” Murder is simply an assault that has gone wrong. If the offences are 
put in levels of seriousness, we start climbing the ladder at common assault, then assault occasioning bodily 
harm, grievous bodily harm, manslaughter and we scale the heights at wilful murder. 

The one-punch homicide has been very topical in recent times; however, it has been around for some time. I 
recall a very good friend of mine who died as a result of a one-punch hit.  

Mr J.A. McGinty: Was that recently? 

Mr M.J. COWPER: I am trying to recall the year. It occurred just after I left Karratha. Originally from 
Northam or York, Peter Fishlock worked for Telstra. I first met him when he was working as a technician based 
in Kununurra and I was working in Halls Creek. He played football, which is how I knew him—from the 
football arena. Later on I transferred to Dampier and he moved to Karratha, when we caught up and renewed our 
acquaintance. One day he was at the Karratha Football and Sporting Club sitting on a stool enjoying a discussion 
over a beer. He received a hit to the head and fell off the back of the stool. He whacked his head on the ground 
and he was gone. That tragedy has been and will continue to be felt by his family ad infinitum. The issue of one-
punch homicides has been around for some time.  

Like the member for Murdoch, I commend the government for bringing this legislation forward. I intend to 
discuss matters of concern raised by the member for Murdoch at a later stage of the sitting. 

Sitting suspended from 6.00 to 7.00 pm 

Mr M.J. COWPER: Before the break I was saying that it was refreshing to hear my colleague the member for 
Murdoch articulate so well the position of the Liberal Party. I went on to mention that the issue of one-punch 
homicide has been around for a number of years, and I related a number of instances that had occurred in my 
previous life. Nobody in this place would deny that this matter needs to be properly addressed, and after 
scrutinising the bill before the house, I am sure that that will be the net result. However, having been briefed by 
the Attorney General’s advisers and having conferred with my colleague, it became apparent to me that the 
member for Murdoch had raised a number of important issues. Of particular concern is that this is almost a 
Trojan horse situation. On the surface it looks as though the legislation deals with one-punch homicide 
situations, but a Pandora’s box is being opened up almost by stealth in the way in which this legislation could be 
interpreted. The member for Murdoch made the point that a particular judge may be Catholic and therefore have 
a different view from another who may be an atheist. All of a sudden we arrive at a situation in which the 
continuity of penalties breaks down.  

There is also the issue of euthanasia. I am sure that all members of this chamber are compassionate people, and 
there probably will be a time when that debate will need to be held. If, in the context of this legislation, we start 
debating euthanasia issues, they must be accompanied by a whole raft of safeguards before there will be any 
concurrence from members. If it is the Attorney General’s intention to provide this back door in introducing 
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legislation of this nature—I referred earlier to a Trojan horse, which is all very well when parked in the 
driveway, but in the night it pops out— 

Mr J.A. McGinty: Why would I want to do that? I do not support euthanasia. 

Mr M.J. COWPER: Aspects of this legislation are of concern, as we will find out during the debate. If that is 
not the Attorney General’s intention—he tells me that it is not —I am even more curious about why the bill is 
presented in its current form. The aspect of duress referred to earlier is open to interpretation. One need only 
examine the various human conditions that exist to see that unimaginable precedents can materialise from time 
to time. No matter how well we legislate, perhaps we can never accommodate all and sundry. Most of the time 
the legislation will fit and will be appropriate, but I do not think we could legislate across the board to take into 
account any position that must be adjudicated on. 

On a number of fronts, the opposition is very supportive of aspects of this legislation. We will no doubt go into 
some considerable detail on the points that were raised. Again, I congratulate my colleague for doing a lot of 
research on this matter and articulating his ideas so well. I look forward to the response from the Attorney 
General on this matter. I know that my friend and colleague the member for Wagin is eager to speak, so without 
delaying proceedings any more, I will resume my seat. 

MR T.K. WALDRON (Wagin—Deputy Leader of the National Party) [7.07 pm]: I thank the member for 
Murray for allowing me to speak; it is good to follow him. I congratulate the member for Murdoch on his speech 
on this bill. As I was listening to him speak, given that he is a lawyer and all clued up on this bill, I felt that the 
member for Wagin following him would make a bit of a change. I will try to bring some perspectives from the 
Nationals’ point of view. 

Mr J.A. McGinty: Just before you do, the suggestion was made to me during the course of that speech that I 
should raise a point of order, because there is no precedent for a Liberal being well researched and articulate in 
putting forward a view. I guess that is what you are saying as well, isn’t it? 

Several members interjected. 

The ACTING SPEAKER (Mr P.B. Watson): Members, let us get back to the member for Wagin. 

Mr T.K. WALDRON: I wanted to congratulate the member for Murdoch; he was really good. I have some 
doubts about some parts of the bill. I do not quite understand it, but listening to the member’s speech has helped 
me to clarify it a great deal. I am not saying I fully understand some parts of it, because I am no legal eagle. 

Mr C.C. Porter: There’s still time! 

Mr T.K. WALDRON: There is always time! 

The comments about sentencing were really interesting. The grievous bodily harm rule was something that I did 
not quite get when I read the legislation myself. The comments regarding “clearly unjust” leave a lot of doors 
open, as do those about duress and mercy killing. I will mention a couple of other things as I go through. They 
are certainly valid points that we should debate in this house. I will be very interested to hear the comments of 
members with legal backgrounds, as well as the answers from the Attorney General on the points raised by the 
member for Murdoch. The Nationals will support this legislation, but we will be keeping a very open mind. We 
said in the party room that we wanted to listen to the debate to try to get a better understanding of exactly what 
the amendments mean, so that is what we will do. We support the intent of the legislation. I have had very strong 
input from my electorate, and I am sure the same has been true for members in city electorates, about the 
application of penalties for major crimes, particularly for murder. As the member for Murdoch said, the one-
punch offences have received a lot of attention, but there are a lot of other important aspects of the bill. I add 
home invasion because in Western Australia, and Australia generally, all sentencing should reflect that our home 
is our castle and somewhere that we should feel safe from intruders. I stress that any home invasion should be 
dealt with extremely firmly.  

Mr R.F. Johnson: Hear, hear!.  

Mr T.K. WALDRON: We read about it in the newspapers. Older people, such as those of my dad’s generation, 
talk about how they have seen the level of violent crimes, such as one-punch offences and murder, drastically 
increase. I acknowledge that our population has increased and nightlife activities have changed, but violent 
crimes concern me greatly and, I imagine, everyone else in this chamber. Our kids should be able to go out at 
night with relative safety. We must protect our communities—as they rightfully expect us to, and are demanding 
that we do. The government’s intention to toughen up our criminal law is good and the National Party will 
support it. In fact, the National Party will support any legislation in this house that, without being stupid, 
responsibly strengthens our laws, deters violent crime and protects our citizens, because I think that is what our 
community wants us to do.  
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I will not read all the detail but the bill seeks to consolidate the offences of murder and wilful murder into one 
offence. I think this is the only state that carries two separate offences. I think that, with this change, the 
government intends to reduce the number of people who plead not guilty to wilful murder in the hope of seeing 
the conviction reduced to murder and, therefore, attracting a smaller sentence. The point the member for 
Murdoch raised about the jail term is something that should be debated. I agree with the provision to enable 
judges to impose tougher sentences on people who commit murder. We must do that. Our constituents are saying 
that we should give judges more room to impose harsher sentences. However, as pointed out, there may be some 
anomalies that we need to look at. I agree with the proposed new minimum non-parole period of 10 years 
without a maximum period.  

I refer now to the term “clearly unjust”. I was a bit confused about that before I came into the house. I think the 
term was “manifestly unjust”. We need to nail whether, if it comes to it, the judge must provide a sentence that 
imposes a jail term. We do not want the community to lose confidence in our system, so I ask that that be 
considered also.  

I refer now to the one-punch homicide provision. I think the minister will receive great support for it. I certainly 
support it. The community has had enough of one-punch incidents. I might be wrong, but I understand that the 
Northern Territory passed a similar law but later repealed it. What was the reason for that, or was it a slightly 
different law?  

Mr J.A. McGinty: I am not aware of it, if it was the case.  

Mr T.K. WALDRON: It came to our attention. I might be wrong about it. I do not know whether the member 
for Murdoch knows about it.  

Mr J.A. McGinty: I heard someone refer to that but it was not something that I was aware of.  

Mr C.C. Porter: It might have been changed with a change of government. 

Mr T.K. WALDRON: I wonder why? If the Northern Territory repealed it for a particular reason, we should 
look at it to make sure we get the provision in this bill right.  

I refer now to the provision for alternative verdicts, which will allow a jury to impose an alternative verdict if it 
returns a verdict of not guilty to a more serious charge. That sounds very sensible because it will prevent a 
person escaping liability completely even though the person is found not guilty of the original offence. The 
existing provision might be valid for reasons that I do not know about, but to the man on the street the 
amendment is a commonsense provision.  

We certainly support the increase in penalties for dangerous driving. Late the other night when I was picking up 
one of my daughters, I saw an incident in which cars were turning right with the green arrow and the red light 
was stopping cars from driving straight through. However, because no other cars were driving in the other 
direction, someone indicated, dropped a big squealy and off he went. If another driver had been indicating 
incorrectly and the driver who went through the red light had had a few drinks and did not see what the other car 
was doing, it could have resulted in a terrible tragedy. We have recently heard of some dreadful incidents of 
dangerous driving. We worry that our youngsters might get caught for driving with a blood alcohol level of .08. 
However, I tell my kids not to worry if they lose their licence for that, but if they kill someone when they are 
over the blood alcohol limit, they will end up in jail and have a criminal record. That is a far stronger message to 
send our kids. The penalties for dangerous driving need to be strengthened because we forget how dangerous it 
can be.  

The bill will amend the defence against home invasion to ensure that defence of property is not given the same 
weight as defence against violence to a person. That sounds fair enough to me. It will be interesting if that is 
debated in consideration in detail. The National Party made a case for mandatory sentencing for invading some 
businesses. I do not know whether we can go that far, but if invasion of businesses continues to increase, we may 
need to look at it.  

The National Party supports the bill. It is a response to community anger over some anomalies in the legal 
system that allow offenders to be let off too easily, which does not send the right message to the community. We 
will listen to the debate in consideration in detail and will examine the amendments to be moved by the Liberal 
Party. The intent of the bill is right and the National Party will support it on that basis.  

MR R.F. JOHNSON (Hillarys) [7.16 pm]: I will be relatively brief compared with my usual contributions.  

Dr G.G. Jacobs: Why?  

Mr R.F. JOHNSON: Unfortunately, I was unable to attend the briefing last week because I was somewhat 
preoccupied with another matter, and, consequently, I am not across this bill as much as I would like to be. I 
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compliment the shadow Attorney General for the explanation of this bill that he gave our party room this 
morning. I listened very intently and I hope I picked up most of the salient points he made. I am aware that he 
will move some amendments to address areas he is not comfortable with. In his view, and I suggest the view of 
the Liberal Party, this bill is not perfect and there are some areas of concern. However, in the overall context, the 
Liberal Party supports a much stronger stance against people who commit murder and, indeed, other violent 
crimes in Western Australia. In the past two years we have seen an increase of violent crimes of more than 
20 per cent. I suggest that an increase of more than 20 per cent sends a signal to the government and the 
Parliament that something must be done about it. Certainly, the government and, consequently, the Parliament 
must do something.  

I am very pleased to see that the Attorney General has listened to the public, because it is the public who have 
made representations to the Attorney General and, indeed, members of the opposition. Many members of the 
public have told me of their disgust at the sorts of sentences that have been handed down. I have been very 
critical of the judiciary, but it always comes back and says it can pass sentences only according to the legislation 
passed by Parliament. The so-called truth in sentencing that the Attorney General introduced in 2003 or 2004 has 
had an adverse effect on judges’ sentencing. The Attorney General’s excuse was to say that before when a 
sentence was passed, judges automatically gave a third off in remission. However, the Attorney General was 
absolutely wrong to make it mandatory for judges to reduce any sentence by a third.  

Mr J.A. McGinty: Just be careful on this one. You might well find that it was Hon Peter Foss who moved that 
amendment in the upper house, and it had the very effect you’re talking about. 

Mr R.F. JOHNSON: I have to criticise the Attorney General, and I do that with great relish, as he knows! 
Indeed, I intend to do that tonight during the short time I have to speak. 

I will examine some relevant areas. There is no doubt that members of the public—those who have contacted me 
and other members of the Liberal Party over the past few years, particularly since the Attorney General has been 
at the wheel, sailing this boat—think that the Attorney General has been negligent in many respects, because it 
has taken him seven and a half years to do something about some very serious issues in Western Australia. As I 
said, violent crime is escalating to unacceptable levels. We would like to see a reduction in violent crime, but we 
have seen a huge increase; more than 20 per cent is a huge increase, particularly for the victims. To be a victim 
of violent crime is a very unfortunate position to be in. We have seen many innocent people being subjected to 
unprovoked, horrific violent crimes. We have seen young people, elderly people and grandmothers who have 
been raped and beaten up, and some of them left for dead. That is simply not acceptable to anybody with any 
decent standards and morals in present-day society, just as it was unacceptable many years ago. Parliament has a 
responsibility. 

The Attorney General will forgive me if I do not quote everything correctly. However, I pretty much have the 
gist of the bill. There are many very highly paid and—I will be the first to admit—very highly talented criminal 
lawyers whose job it is to defend their clients against the charges for which they are being prosecuted. I can think 
of one in particular who has never made any pleasant comments about me. I reiterate that his job is to keep 
people out of jail. My job as a legislator is to try to put criminals behind bars. I will continue to do that for as 
long as I have a seat in this Parliament. I will try to ensure that criminals in this state, particularly violent 
criminals, end up behind bars, which is where they deserve to end up. People who commit these horrific, violent 
crimes should be behind bars for a very long time. I am delighted that this bill, as I understand it, will give juries 
an option. In some cases jurors cannot find it in their hearts and minds to find an alleged criminal guilty of the 
crime with which he has been charged; for example, murder. The public does not want such people to avoid 
being sentenced for their crime because the jury cannot be convinced that there was an intention to kill. As I 
understand it, a jury can say that it did not find a defendant guilty of murder, but of manslaughter. I ask the 
Attorney General whether I am right in saying that. 

Mr J.A. McGinty: Yes, and now they can also find a defendant guilty of an unlawful assault causing death. 

Mr R.F. JOHNSON: Yes. Unlawful assault is essentially the one-punch law. 

Mr J.A. McGinty: Yes. 

Mr R.F. JOHNSON: I am very supportive of that, and the general public is very supportive of that. Everybody I 
have spoken to has said that it is a great amendment to our statutes. At the end of the day, the argument that 
criminal lawyers use when a person king-hits somebody is that it may not have been his intention to actually kill 
the other person. To me that does not matter. If somebody, for no reason at all and without provocation, king-hits 
an innocent victim who then reels backwards and dies as a result of an injury to the head, the person who 
committed the initial violent offence plays a very large part in the eventual death of the innocent victim. I am 
very pleased; I think this legislation may—I hope it will—deter some of those thugs in our society who take 
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great pleasure in attacking people for no good reason whatsoever. There is never a good reason for physically 
attacking people; one should always try to talk one’s way out of these situations and argue verbally rather than 
with one’s fists, feet or weapons. These people will be brought to account, and that is one of the best parts of this 
bill. It will address many things.  

I believe a murder took place in my electorate on Christmas Eve, just outside Hillarys Boat Harbour, at Sorrento 
Quay. A young man was, I believe, murdered by a group of thugs. The matter went to court, where a clever 
defence lawyer argued that because some good Samaritan went to the aid of the victim and tried to revive him, it 
was possible the victim may not have died as the result of the thugs having kicked, beaten and bashed him, but as 
the result of the attempts that were made to revive him. To me, that is a disgraceful argument, and illustrates why 
I have such distaste for some criminal lawyers. I know that they have to earn their living, but I could never earn 
my living defending these people against such charges. That situation is taken into account in this legislation. 
That was not an example of a one-punch offence; it was probably a 10-punch and 20-kicks offence. That is what 
happened to a young man outside Sorrento Quay on Christmas Eve, of all times. That family will obviously 
never recover. Other families have never recovered from similar deaths. It is nearly always young men who are 
killed in such a way. This bill will give some comfort to them. They will know that in future, the sorts of people 
who caused their child’s death will have to face the new laws that are going through Parliament today. The 
people who perpetrate these violent crimes will end up where they deserve to end up. 

Some people will say, “Oh, it’s Hang-’em Johnson”. I am not Hang-’em Johnson; I do not actually agree with 
hanging. 

Mr J.A. McGinty: Don’t you? 

Mr R.F. JOHNSON: No, I do not. 

Mr J.A. McGinty: There you go. 

Mr R.F. JOHNSON: I do not actually agree with hanging. I might personally agree with the death penalty, but I 
do not agree with hanging; I think it is very barbaric. 

I do not mind if people say that I am a tough-on-crime bloke, because I am. I believe in innocent people in our 
society and good people who go about their daily lives doing the right thing. I have no time for violent thugs. 
Those people deserve everything they get. Parliament must ensure that they are treated in the appropriate way. 
The appropriate way is to put them away; not for punishment, retribution or vengeance, but to protect other 
people in society. While they are locked away in prison, they cannot be outside committing the same crimes. 
How many times have we discovered that people who have been charged with manslaughter or murder and who 
have basically beaten those charges and been sentenced for a lesser crime have a string of violent offences 
recorded against them? I am not interested in justice for them; I am interested in justice for the victims and 
innocent people in our community. Juries would very often bring in different verdicts if they knew the history of 
violent offences recorded against some defendants. The general public knows what is going on. It very often has 
a different view from that of juries and, quite frankly, judges. 

I heard what the Chief Justice said yesterday or the day before about the sentences that judges hand down. He 
accepted that violent crimes were on the increase. He accepted that our jails are overflowing. I am not surprised 
that they are overflowing, because we have not added one new prison cell in seven and a half years. I say “we” 
have not; the government has not.  

Mr J.A. McGinty: Can I correct you there. I know you are on the record — 

Mr R.F. JOHNSON: The Attorney General is going to say Boronia.  

Mr J.A. McGinty: Yes. 

Mr R.F. JOHNSON: Boronia was a different name. When we were in government, we had facilities for — 

Mr J.A. McGinty: It is a new prison, a completely new building.  

Mr R.F. JOHNSON: The Attorney General calls it a prison. I call it a halfway house for the ladies on their way 
out of the correctional services system. It is not a prison. It is not a place where a murderer would be placed, it is 
not a place where anybody who commits violent crimes would be placed. It is normally for women—and some 
of them have children—who are on their way out of the prison system. The Attorney General knows that and I 
know that. It is like a little village; that is the idea of it. I do not have a problem with that, but that simply 
replaced what the previous government had prior to that. 

Mr J.A. McGinty: It is still a prison. 
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Mr R.F. JOHNSON: The current government did not add that; there was already a facility there. The Attorney 
General knows that and I know that. All this government did was tart it up and make it more like Club Med, as 
my colleague says! We have always said this government is soft on crime and soft on criminals. Time and time 
again we have said it, and time and time again we have been right. This government has not produced one extra 
prison cell in the seven and a half years it has been in office.  

The Minister for Corrective Services said the government is going to build a new prison in the Broome, 
Kimberley or Derby area. This is the “gunna do” government. It is going to do it tomorrow, but tomorrow never 
actually comes if we keep going on and on. I suspect we will see a shovel in the ground somewhere prior to the 
election; I bet we will. “This is where a new prison is going to be. We are going to spend $60 million here.” The 
government was talking about a new remand centre up in Geraldton at a cost of $20 million. A couple of motels 
could be bought for that sort of money and yet this will house only eight or 10 young offenders. It never 
happened. That was just an announcement to spruce up the member for Geraldton when the regional Parliament 
was held in Geraldton. That is what it was for. The government had no plans and it had not even consulted the 
people of Geraldton. 

Mr J.H.D. Day: What they are really good at is putting up a sign saying they are going to do something just 
before an election; they specialise in that. They did it in the late 1980s and early 1990s and they did it before the 
2005 election, and they will do it this time.  

Mr R.F. JOHNSON: This is the “gunna do” government. It is “gunna” do it, but not today, it will do it 
tomorrow. It is “gunna” happen: “We are going to answer all these questions; we are going to sort all these 
problems out.” I am sorry, Attorney General: crime has increased since this government has been in office and 
sentences for violent crimes have been disgraceful, I believe, in many respects. The government gets it right 
sometimes, but the majority of times it does not. When a person like Dante Arthurs gets a minimum period of 13 
years for the horrific crimes that he committed — 

Mr J.A. McGinty: He would get more under this legislation.  

Mr R.F. JOHNSON: I know he would. It is a bit like shutting the stable door after the horse has bolted though. 

Ms S.E. Walker: Did he not have a plea bargain?  

Mr R.F. JOHNSON: Yes, he did have a plea bargain. Quite frankly, I do not agree with the plea bargain. I think 
he should have gone for the whack. I do not think that any jury would have doubt in finding him guilty. I would 
never let that bloke out of prison if I had my way. He would serve at the Governor’s pleasure, because that 
person will never ever be able to go out onto the streets of Perth or Western Australia without some child being 
at risk. That is what the people of Western Australia feel very strongly about. The Attorney General knows that 
and I know that.  

I do not have a problem with this particular bill. If we can tighten up those areas and ensure that people who 
commit these crimes are going to spend a lot longer locked up, so that the community are protected at least from 
that vicious and vile murderer, and others like him, then we will be doing our job—legislating to ensure that the 
violent criminals particularly stay behind bars, indefinitely if they have to. I am sick to death of some of these 
psychologists who seem to think people are cured after a few years.  

Our justice system today is in absolute crisis. Currently, we have probably about 1 800 or 1 900 people 
wandering the streets of WA, predominantly in and around the Perth metropolitan area, who are not being 
supervised. We have got judges and magistrates who are not sending some people to jail because they believe 
that they might be able to be helped, but because there are no sex offender management programs being run 
outside jail—and there is very little being run inside jail—they are not even getting the benefit of that.  

There was a case recently in Joondalup where a man got fined $1 000 even though the correctional services 
report quite clearly said this person was in desperate need of help and should undertake a sex offender 
management program. The magistrate knew that it would be a waste of time issuing that order because there was 
no program out there. Nobody was able to facilitate that.  

[Member’s time extended.] 

Mr R.F. JOHNSON: This particular bloke had had about three previous offences for wilful exposure. This is 
the sort of person who is walking the streets and needs help, but there is no help there. We have not got enough 
correctional service officers, we have not got enough sex offender management programs being run because the 
government cannot find the people to run them, and we have not got enough prison cells to put the prisoners in. I 
know our prisons are overflowing, but we have not been told about any new prisons or facilities.  

This government may want to extend the existing prisons. It does not need to build new, stand-alone prisons. 
There is room at Casuarina to add another wing. In the juvenile system, it is just the same. Banksia Hill—I have 
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been to see that facility—used to house female juveniles and there is room to expand that area. What is needed is 
a facility for young offenders between the ages of 18 and 21. I have visited young offenders’ institutions in the 
UK, as the Attorney General may well have done. 

Mr J.A. McGinty: Yes.  

Mr R.F. JOHNSON: I think they answer a problem because there is a specific need there. When the juveniles 
get to the age of 18, it is not always best to move them into an adult prison. Some juveniles can be moved. Some 
are so mature and streetwise and know exactly what they are doing that they probably could be moved to an 
adult prison. There are a lot who fall into a category that are still immature and should not go to an adult prison. 
The government can expand some of the existing prisons. The Attorney General seems to think that other 
infrastructure is more important than building more prison cells to ensure the safety of Western Australians. I 
will have a fair bit to say about that nearer the election in October—because that is when we know it will be. 

I was interested to see the increased penalties for dangerous driving causing death. I do not know that there is 
enough reflected in this bill about dangerous driving causing grievous bodily harm because if somebody is killed 
in a road accident because of dangerous driving, there is a grieving period for those people who lose their loved 
one. If a person is badly injured, that grieving period goes on for the rest of their life; sometimes people say it is 
even worse than death. The impact of dangerous driving causing death, and the impact of dangerous driving 
causing serious injury, may not be too far apart. If people are injured so severely that they have a very low 
quality of life, that should be reflected in the penalty. The penalty should reflect the severity of the offence. 

Mr J.A. McGinty: I understand the point you are making. I would like to see the consequence of dangerous 
driving reflected in the penalty. In other words, death should attract a higher penalty than grievous bodily harm, 
which is the very case that you have been making. I believe the penalty for both those offences should be 
significant. 

Mr R.F. JOHNSON: Yes, because at the moment the penalty that a magistrate hands down for the latter offence 
is a two-year driving ban and a fine of $1 500. 

Mr J.A. McGinty: Yes, and that has been recognised. The increase in the penalty from four years to 10 years 
was achieved via a bill that was brought in by the Minister for Police and was passed by this Parliament. In that 
bill—which I think was referred to as Mike’s law, or the hit-and-run law—we took the advice of the judiciary to 
increase the penalty, because the judiciary felt that it could not do justice to the cases that were coming before it. 
However, the law does need a bit of finetuning, and that is what we are proposing to do with this bill, 
particularly in relation to dangerous driving causing GBH.  

Mr R.F. JOHNSON: Yes, but at a certain level. I am talking about GBH from which the person will never 
recover. That is more serious than GBH from which the person does recover. As I have said, if the offence is in 
the former category, a more severe penalty should be imposed. If we want to decrease the number of people who 
drive dangerously, we need in put in place adequate penalties in all these areas. I say that in passing, because as 
the Attorney General is obviously aware, I think this is a very important issue. Families can go through terrible 
trauma when a situation like that occurs. A two-year driving suspension and a fine of $1 500 does not make up 
for the damage, the trauma and the heartache that is caused to not just the person who is injured, but also that 
person’s family and extended family, because they have to suffer for a lifetime. I hope the Attorney will take that 
into account when he looks at this issue.  

I did promise that I would not take long, and I always keep my word, so I will not speak for my full time. I will 
be very interested to hear the response from the Attorney General today, and also on Thursday, when I believe he 
will continue his remarks. I hope the Attorney General will answer some of the questions that I have an interest 
in so that people in the public arena will be given some comfort that when a person does something very wrong, 
justice will prevail.  

MS S.E. WALKER (Nedlands) [7.42 pm]: I will not speak for long. I have listened to the speeches from some 
members. It seems to me that what the Attorney General is doing in this bill is abolishing the ability of a jury to 
determine whether a person has committed wilful murder or murder. The Attorney is proposing to delete from 
the Criminal Code the crime of wilful murder. The Attorney is also proposing to abolish the sentence of 
mandatory life imprisonment for wilful murder and murder. Currently when a person is convicted of murder or 
wilful murder, a mandatory term of life imprisonment or strict security life imprisonment is imposed.  

Mr J.A. McGinty: Yes. 

Ms S.E. WALKER: That will no longer apply. Under clause 10 of this bill, the offences of wilful murder and 
murder will be amalgamated. That will give the court the discretion, for the first time, not to impose a mandatory 
term of life imprisonment. Is that right? 
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Mr J.A. McGinty: That is right. 

Ms S.E. WALKER: I do not think the Liberal Party understands that. 

Dr K.D. Hames: We do. 

Ms S.E. WALKER: Does the member think that is okay? 

Dr K.D. Hames: No. That is what we are objecting to. 

Ms S.E. WALKER: Does the member think that is okay? 

Dr K.D. Hames: I did not say yes. I said no. That is what we are objecting to. 

Ms S.E. WALKER: So why is the Liberal Party voting for the bill? I did not understand the shadow Attorney 
General to say that. I am not having a go at the shadow Attorney General, because he has put it very well. 
However, I do not think the conservative members of this house understand that in this bill, the Attorney is 
proposing to abolish not only the offence of wilful murder, but also the mandatory term of life imprisonment for 
the offence of murder. I do not think the conservative members of this house understand that. The shadow 
Attorney General went through the different parole review periods. However, that is different from a mandatory 
term of life imprisonment. It has been the case in this state for a long time that the mandatory sentence for 
murder or wilful murder is life imprisonment or strict security life imprisonment. The only difference between 
murder and wilful murder is the parole review period. Under clause 10(4) of the bill, a person who is found 
guilty of murder must be sentenced to life imprisonment unless that sentence would be clearly unjust. The 
argument that has been put by the Liberal Party is that this will allow the courts to deal justly with cases in which 
a woman has killed her husband because she has been subjected to extreme violence—that is, what is commonly 
referred to as battered wife syndrome. The court already has the power to deal with such cases through the state 
Director of Public Prosecutions. Some years ago, in the case of Falconer, a plea bargain was entered into—it was 
not known as a plea bargain then—and the court accepted the lesser plea of manslaughter. The courts already 
have the discretion to impose a penalty of life imprisonment for up to 20 years for the offence of manslaughter. 
However, that does not seem to have come out at all in this debate. This bill will remove from the jury the 
capacity to determine whether a person intended to kill another person or intended to inflict GBH, or whatever 
the term is. That discretion will now be given to the judge. The conservative members of this house want to 
impose a mandatory minimum term of imprisonment for people who assault a police officer. However, they also 
want to abolish the mandatory term of life imprisonment for murder. The conservative members of this house are 
now saying it is okay to murder someone; they want to abolish the mandatory term of life imprisonment for 
murder. I do not agree with that. I have been to murder trials. Some people just make mistakes. However, I have 
seen the devastation and the evil acts that are committed by some people. The people of Western Australia need 
to know what will happen as a result of this bill.  

It is a very emotive issue when a person is assaulted and his head hits the pavement and he dies—novus actus 
interveniens I think it is called. The Attorney General has inserted a provision in this bill to deal with what is 
known as the one-punch offence. Is that covered in clause 12—unlawful assault causing death? 

Mr J.A. McGinty: Yes. 

Ms S.E. WALKER: Okay. That makes it very difficult for me to oppose this bill, because, if I do, in the paper 
tomorrow will be a headline saying that the member for Nedlands opposes the bill because of the one-punch law. 
The people of Western Australia need to know that what the Parliament is voting for in this bill is the abolition 
of a mandatory term of life imprisonment for murder. The conservative members of this house are the very 
people who want to impose a mandatory minimum term of imprisonment for assaulting a police officer. I wanted 
to make that point, because I think that is very hypocritical of those conservative members.  

I think that we now accommodate battered wife syndrome. I think that we now accommodate infanticide under 
the Criminal Law Amendment (Homicide) Bill 2008. 

Mr J.A. McGinty: Can I just ask you about the battered wife syndrome? How is that accommodated at the 
moment? Out at Bandyup Women’s Prison there must be somewhere between half a dozen and a dozen women 
there who are middle-aged; they are grey, they are grandmothers, they are the victims of shocking domestic 
violence and abuse and they are not posing a threat to anyone. They were given mandatory imprisonment. Where 
is the justice in that? 

Ms S.E. WALKER: Were they given mandatory life imprisonment? 

Mr J.A. McGinty: Yes. 
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Ms S.E. WALKER: Yes. The member for Hillarys always gets up in this place and generalises about different 
cases but never gives factual circumstances or case names, unlike the shadow Attorney General, who did, and 
the Attorney General can understand — 

Mr J.A. McGinty: You used to as well. 

Ms S.E. WALKER: Yes, I thank the Attorney General for that; I appreciate that. However, it is easy for people 
to get up and generalise. I do not know the circumstances of those women in Bandyup that the Attorney General 
is talking about; I really do not. 

Mr J.A. McGinty: They were classic battered wife syndrome cases who were given mandatory imprisonment. 
Frankly, in my view, they should not be there. 

Ms S.E. WALKER: Sure, but let us consider the case of Falconer—I cannot remember her Christian name; it 
was a big case when I was at the Office of the Director of Public Prosecutions. As I recall, there was what is 
called a plea bargain or an acceptance, and for the first time, just from memory, I recall a plea of manslaughter 
was taken. Therefore, a term of life imprisonment was not imposed. The state DPP has that capacity—the 
Attorney General is just giving it to the judge. However, for the first time the Attorney General is taking away 
the mandatory term of life imprisonment for wilful murder and murder. That is what the Attorney General is 
doing and the conservative side is voting for it.  

Mr C.C. Porter: Our amendment will oppose it. 

Ms S.E. WALKER: Is the Liberal Party going to oppose the bill? 

Mr C.C. Porter: We will not oppose the bill. Our amendments will withdraw that sentencing discretion 
procedure. 

Ms S.E. WALKER: Has the Attorney General agreed to them? 

Mr C.C. Porter: We will find out. 

Ms S.E. WALKER: If he does not, will the Liberal Party still vote for the bill? 

Mr C.C. Porter interjected. 

Ms S.E. WALKER: That is my point. I think members on this side of the house need to be very clear about 
what they are voting for in Western Australia, because it is no good on this side of the house for the shadow 
Attorney General or anyone else to say that he wants minimum mandatory terms for people who assault police 
officers, when this bill takes away the minimum mandatory term for murder and wilful murder for people who 
kill people in the most incredible circumstances. So here we have — 

Mr C.C. Porter: We’re making sure the opposition understands our position. 

Ms S.E. WALKER: Then I cannot see why the Liberal members are voting for the bill. I think they are voting 
for it because they are scared of the one-punch legislation, which is important, but they could ask for that to be 
separated from this bill. I just think it is such an important issue for Western Australians at a time when the Chief 
Justice has only this week come out and said that violent crime is on the increase. People are scared to go out. I 
will leave the topic of wilful murder and murder for the moment because I think that it is headline news for 
tomorrow, frankly. Other people will not, but I think it is and I think the people of Western Australia should 
know.  

The other issue is home invasion. The Attorney General might be able to tell me about this, but it seems that 
there is a new test for burglars when they come into a home. It is dealt with in clause 7 of the bill, and page 3 of 
the explanatory memorandum mentions the use of force against home invaders — 

Proposed section 244(1a) restricts the degree of force that an occupant can use against a home invader. 
Unless an occupant believes on reasonable grounds that a home invader is using or is likely to use or is 
threatening violence against a person, the occupant cannot use force that is intended, or likely, to cause 
death or grievous bodily harm to the home invader.  

If I actually had a sense and then a realisation that somebody was in my home, I think I would be absolutely 
petrified and I do not know what I would do. I really do not know what I would do. I do not think the 
government can expect people to behave rationally or reasonably when the sanctity of their homes are invaded. I 
really do not. Can we imagine that happening to ourselves, that sense that there is someone else, maybe two 
people, in the room? The only reason I can imagine it is that I have dealt with cases like this and I empathise 
with people. Is this bill actually making it harder for homeowners to defend themselves? 

Mr J.A. McGinty: No. 
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Ms S.E. WALKER: Is it giving a higher penalty for them or making it more difficult for them? What is the 
purpose of this amendment? 

Mr J.A. McGinty: It is not in any sense intended to change the current law in relation to people’s ability to 
defend themselves. If I can put it into ordinary everyday language, people cannot go out and intend to kill or do 
grievous bodily harm to someone solely in defence of property. For instance, people cannot lie in wait for some 
kids to hop over the fence and then shoot them, when they posed no threat to them because they were simply 
about to pinch some lemons off the lemon tree or something like that; people cannot use it solely in defence of 
property. If someone feels in any sense personally threatened, then the existing law prevails, so this provision 
applies when people feel no threat to themselves and all that is threatened is their property, so they cannot go out 
and intend to kill someone. That is what this provision is in everyday language. 

Mr T.K. Waldron: Minister, if you yourself feel threatened personally — 

Mr J.A. McGinty: The minute people personally feel threatened, they can do everything that is under the 
current law to protect themselves. This amendment only relates to instances when a person does not feel at all 
threatened; he knows that the other person is not coming after him and it does not impact on him at all—
somebody might be pinching something out of his backyard. The minute someone comes into one’s house, I 
think just about everyone would feel personally threatened. 

Ms S.E. WALKER: They would, and who knows how a person would react. 

Mr J.A. McGinty: The law is not being changed in that respect. 

Ms S.E. WALKER: Okay. 

Mr J.A. McGinty: I think most people would agree with that. There was a case in Bunbury of a fellow who 
went out and killed somebody who was—the member for Nedlands might remember the case. 

Ms S.E. WALKER: Yes, I do. 

Mr J.A. McGinty: I think it was a — 

Mr M.J. Cowper: The Parade Hotel. 

Mr J.A. McGinty: No, it was in the backyard of his house. Someone was going to take something off his car or 
something like that—I forget the precise details—and he went out there and killed the man when there was no 
personal threat to himself, so it was only in defence of property. 

Ms S.E. WALKER: Yes, I thank the Attorney General. That is all I have to say.  

MR J.A. McGINTY (Fremantle — Attorney General) [7.57 pm] — in reply: I thank members for their 
contributions to this debate. This is incredibly important legislation and it deals with about the most serious 
offence under the Criminal Code; that is, murder in all its manifestations. We have the benefit of a very 
significant report from the Law Reform Commission of Western Australia, which spent several years looking at 
the elements of the offence, the defence, defences that should be available, and the sentences that should be 
available. The commission called for public submissions, so a lot of public input and hard thinking has gone into 
the report of the Law Reform Commission. I recommend that report, although I know that most reports of the 
Law Reform Commission are not something that I would recommend as bedtime reading to members of the 
Parliament, as the reports are generally fairly dry in their nature. This is a magnificent report and very good 
scholarship underpinned it, but it is also littered with everyday examples that bring the law down to a very 
practical human level. I recommend the report to those members who have not yet read it. I received the report 
last September or October and it seemed to me that for the first time it provided a very rational and reasonable 
way to tackle an area of the law that has often proved too hard to tackle and produce sensible reforms.  

Much of the current law relates back to the day when we had mandatory death sentences as the penalty for 
murder, and that is why things like infanticide were brought in to escape the harshness of the mandatory death 
penalty that existed then. I am heartened by what most members who have contributed to this debate have said; 
that is, a lot of very good things are contained in this bill. It is very heartening to hear that because this bill is an 
earnest attempt to get it right. The current law that states seven years as the minimum non-parole period for 
taking the life of another human life is too lenient.  

Ms S.E. Walker: What did you say? Seven what?  

Mr J.A. McGINTY: Seven years as a minimum non-parole period for taking the life of another human life is 
too low in the ordinary circumstance.  

Ms S.E. Walker: You are making it.  
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Mr J.A. McGINTY: We are increasing that to 10 years. 

Ms S.E. Walker: But you are making it that the court now can impose zero.  

Mr J.A. McGINTY: One of the things that has worried me for a long time and is reflected very much in the 
Law Reform Commission’s report is what do we do about those killings for which there is lesser moral 
culpability. That has been observed, for example, with infanticide; that is, a woman who kills a baby within 12 
months of the birth. More often than not that action is associated with mental illness. Nobody would seriously 
contend that that is on a par with the usual murder, serial killing or one of the more heinous acts of taking a 
person’s life. For most of us our heart would go out to the mother who found herself in the circumstances that 
led her to commit that unfortunate act. Nonetheless it is a criminal act that has taken a life. In that circumstance 
the existing law was brought in to ameliorate the harsh effects of the death penalty. We should not hang women 
who are mentally ill and who kill their child after giving birth. That is why the infanticide provision was brought 
in with a discretionary sentence—certainly not mandatory death or mandatory life imprisonment. It was brought 
in to deal with that and it is still on the statute book. We could have left it there and continued to deal with each 
of these lesser morally culpable killings by means of a specific law as an exception to the rule.  

The battered wife syndrome is a good example. We have tackled that in two ways. Firstly, to extend the defence 
of self-defence, which is not currently available in cases of battered wife syndrome in which classically a 
woman, after decades of physical, mental and sexual abuse, then cracks. For example, when her husband goes to 
sleep at night, she gets a gun, knife or axe and kills him. It is commonly understood that that is not self-defence, 
although I understand the case the member referred to in which the judges, with due respect to them, twisted the 
law to be able to arrive at a just end result.  

Ms S.E. Walker: Are you now saying that if the husband goes to sleep and the wife kills him with an axe, knife 
or gun after decades of abuse, she does it in self-defence?  

Mr J.A. McGINTY: Yes.  

Ms S.E. Walker: I understand that women can be absolutely petrified and believe that there is no way out.  

Mr J.A. McGINTY: We have taken away the need for the immediate threat of assault and replaced it with the 
inevitable likelihood of an assault. If the killing was to take place in the morning when the husband woke up, 
that is sufficient to be able to raise that particular defence. It structures the new defence very much around the 
ability of battered wives who most people would not judge as being morally culpable compared with the normal 
killer.  

Ms S.E. Walker: It would depend on the evidence.  

Mr J.A. McGINTY: Yes, that is the case in the general sense of the question the member asked. Obviously, 
everything would depend upon the evidence. To take the simplistic battered wife syndrome case, this bill deals 
with it in terms of the elements of the defence, as recommended by the Law Reform Commission, by primarily 
changing the immediacy of the assault provision. It is the primary way in which we have made the defence of 
self-defence available in a way that would excuse the offence totally.  

The second level at which we have dealt with it is to introduce a sentencing discretion in cases where that person 
is found guilty, notwithstanding the availability of that defence. If a person is found guilty in those 
circumstances, the court would then have the discretion to say that if the case met two tests—firstly, that it is 
clearly unjust to do so and, secondly, that the person posed no threat to the community—the judge would have 
the discretion to, as occurs in most states around Australia, impose less than the life sentence.  

Mr C.C. Porter: Why do we need to solve the same problem twice?  

Mr J.A. McGINTY: We may not do that. The Law Reform Commission has indicated a range of 
circumstances—the member for Murdoch covered it in his speech—in which it might be totally unjust to give 
somebody mandatory life imprisonment with a 10-year minimum term.  

Mr C.C. Porter: That is right, but I am talking about a battered wife. A battered wife is now offered this; 
however, if her force is excessive, but it is still in self-defence, she is sentenced according to the offence of 
manslaughter. On that view a battered wife would never need to avail herself of the proviso sentencing 
discretion.  

Mr J.A. McGINTY: That is right. 

Mr C.C. Porter: Then why deal with it twice?  

Mr J.A. McGINTY: Should somebody in those circumstances be convicted, there is discretion in place to be 
able to deal with it.  
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I will give members a more direct example. The battered wife syndrome argument really centres around a very 
sexist view of the law; that is, that the law of self-defence is a male construct designed to deal with male 
behaviour.  

Ms S.E. Walker: The killing of a wife?  

Mr J.A. McGINTY: No, not necessarily the killing of a wife. I do not know that that is typical male behaviour. 
The classic case that has been cited is a man comes home, finds his wife in bed with another man and he kills 
one or both of them.  

Mr C.C. Porter: This bill takes away that defence.  

Mr J.A. McGINTY: It does and I am coming to that because the other element to it is that that particular 
defence has been taken out of the legislation. The current law is constructed on the basis of male experiences, not 
female experiences. The female experience—that is, the battered wife syndrome—is different and the reaction is 
different, but, as currently constructed, the law does not provide an adequate defence. In the two different ways 
that we have tackled it in this bill, we have more than accommodated that half of the population—namely, 
women, and their experiences and involvement, rather than the aggressive male response.  

Ms S.E. Walker: Are you saying that now if a husband or wife comes home and finds his or her spouse with 
another partner and in the heat of the moment kills one of them, they cannot avail themselves of the current 
defence—I think it is provocation?  

Mr J.A. McGINTY: It would depend on the circumstances. Generally, the answer to the member’s question is 
no, because provocation will no longer be a defence that will reduce murder down to manslaughter.  

Mr C.C. Porter: It will no longer be a qualified defence.  

Ms S.E. Walker: That is a good idea.  

Mr C.C. Porter: Agreed.  

Mr J.A. McGINTY: In fact, the argument was whether we should abolish the defence of provocation in toto. 
We have abolished it only in respect to homicide in this bill. In his 1983 review of the Criminal Code Justice 
Michael Murray recommended that the defence of provocation be abolished totally. It was impressed upon me 
by a range of people that we should take this opportunity to abolish the defence of provocation in toto and allow 
it to be a sentencing factor rather than an excusatory factor.  

Ms S.E. Walker: Have you done that?  

Mr J.A. McGINTY: We have not done that. I did not do that because of my conservative nature.  

Ms S.E. Walker: Oh, for goodness sake!  

Mr J.A. McGINTY: I thought the member would like that.  

We thought that we should proceed cautiously on this. It is something that if members opposite were of the view 
that we should abolish totally, I would be personally supportive of that.  

Ms S.E. Walker: You can be provoked into doing some things. With human nature being what it is, if somebody 
assaulted a Muslim’s wife, that might provoke him to deck him. 

Mr J.A. McGINTY: I think of Des Hedland on the football field; he is always being provoked.  

I agree that it is a question of how we deal with it. Provocation is real. How do we deal with it? My view is that 
it should be dealt with through sentencing rather than through a defence that would excuse somebody of the 
particular charge. This brings me to my next point. In the totality of the changes that we are making in this bill, if 
somebody was truly provoked and demonstrated a temporary loss of self-control—the classic defence of 
provocation—that could well be something that would warrant the court saying, “This is a person with a 
completely clean record. They would have fitted under the old defence of provocation; therefore, we will not 
give them mandatory life imprisonment because they do not pose a threat to anyone. It was a crime of passion. 
We have abolished provocation so that defence is no longer available; we will deal with it under sentencing.” It 
is a defence for which we may no longer wish to impose mandatory life imprisonment. 

Mr C.C. Porter: Nowhere does the review list the abolition of provocation as a justification for the need for the 
expanded sentence discretion.  

Mr J.A. McGINTY: Yes, it does. 

Mr C.C. Porter: Really?  
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Mr J.A. McGINTY: I will read it again, but certainly that is my recollection of reading it. What they said is that 
provocation is something best dealt with as a sentencing discretion, not as a defence. That is my recollection 
of — 

Mr C.C. Porter: Previously provocation dropped murder down to manslaughter, to go to a zero to 20 years 
sentencing regime. Now it will be a judge and not a jury who makes that determination.  

Mr J.A. McGINTY: Will it? 

Mr C.C. Porter: Yes, wouldn’t it? Previously a jury would consider the defence of provocation and find 
someone guilty of manslaughter on the basis of a qualified defence of provocation — 

Mr J.A. McGINTY: Now they will be found guilty of murder.  

Mr C.C. Porter: — and a jury would decide about what the sentencing regime was; now it will be a judge who 
will decide.  

Mr J.A. McGINTY: Now the jury will find them guilty or not of murder, and the judge will impose the penalty. 
Yes, the member is right in that sense.  

I will go through these issues with some particularity, because for murders where there are one of two things 
present; that is, a reasonable degree of moral culpability and any ongoing threat to the community—if somebody 
had a record of violence, it could not be said that they are somebody who could invoke the exception to the rule 
of presumptive life imprisonment, which is the new sentence for the homicide offences — 

Ms S.E. Walker: That gets back to what the member for Hillarys said—which I do not agree with—that a 
person’s past record should be shown to the jury if he has got a history of violence. That is not justice.  

Mr J.A. McGINTY: Only to the sentencing judge.  

Ms S.E. Walker: Yes, but not to a jury because it would be biased against the accused. The Attorney General 
has taken away the heat-of-passion provocation—the scenario of the husband or wife coming home and finding 
them with somebody else. 

Mr J.A. McGINTY: Yes. 

Ms S.E. Walker: Has the pendulum swung the other way for women, by not allowing them the slow 
provocation of battered wives syndrome—if you understand my question? 

Mr J.A. McGINTY: Yes. Effectively, that now comes under self-defence, rather than provocation. 

Mr C.C. Porter: You can respond to a threat now?  

Mr J.A. McGINTY: Yes. It need not be an immediate threat. It needs to be an inevitable threat; that is the 
language that is used in the bill.  

Three crimes in particular could warrant a judge exercising a discretion and giving less than mandatory life 
imprisonment; namely, battered wives, infanticide and mercy killings. I should have added provocation, 
according to the debate we have just had. Two others were referred to by the Law Reform Commission, which 
are suicide pacts and cases of significant mental illness that do not amount to insanity. Each of these will depend 
on their own circumstances, obviously, but when there is very minimal moral culpability and no threat to the 
community, particularly in the mercy killing-type arrangement, at the moment many juries will find someone not 
guilty—when clearly they are guilty—as a commonsense way of dealing with a particular case. However, that, in 
a sense, perverts the law, and juries have to do that to avoid mandatory life imprisonment for people that they, as 
jurors, do not regard as morally culpable. That is the classic mercy killing case, if I can say that there is such a 
thing.  

Ms S.E. Walker: Attorney General, that is why juries are great, because, in my view, they look at the overall 
fairness, too. You may not agree with that. 

Mr J.A. McGINTY: I think they do, yes.  

Ms S.E. Walker: They do. In the case of mercy killings, the Director of Public Prosecutions has a discretion 
anyway to take a plea on manslaughter now if he thinks that a jury may not be able to get past the level of wilful 
murder — 

Mr C.C. Porter: They have a discretion not to prosecute if it is not in the public interest.  

Ms S.E. Walker: Or at all. The state DPP already has the discretion. I am not too concerned about the mercy 
killing aspect. I think the shadow Attorney General is saying that he disagrees with the court’s ability not to 
impose life imprisonment for mercy killings. Is that what it is?  
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Mr C.C. Porter: I do not have a concluded view, but it should not be entirely up to a judge of the Supreme 
Court to decide on a range of zero to complete life imprisonment for a mercy killer.  

Ms S.E. Walker: Yes, well he does anyway, really, if it is — 

Mr C.C. Porter: No, he doesn’t. Under the present law you get either 20 years or seven, depending on the 
circumstances.  

Ms S.E. Walker: No, no. At the moment it is up to the state DPP if he wants to make a plea bargain for 
manslaughter on a mercy killing. The judge then has the discretion to sentence for zero to 20 years. 

Mr C.C. Porter: I am talking about after a conviction, obviously.  

Ms S.E. Walker: You are talking about if a mercy killer gets convicted of wilful murder; I am saying there is a 
step before that. That was my point.  

Mr J.A. McGINTY: Yes.  

Ms S.E. Walker: At the moment there is still a capacity to sentence from zero to 20 years for a mercy killing?  

Mr J.A. McGINTY: This can be tackled in a variety of ways. The member has been arguing DPP discretion to 
deal with less morally culpable circumstances. The member for Murdoch has put an argument that we should 
separately legislate in respect of, for instance, infanticide, battered wife syndrome and things of that nature—a la 
the current infanticide provision. There is a variety of ways in which we can tackle this. I have taken advice from 
the Law Reform Commission because it introduces a great rationality into what is a very, very difficult area for 
people to grapple with, because it is the worst offence in the Criminal Code and is so varied in all its 
circumstances. The Law Reform Commission believes that this is a package it is bringing forward, and that the 
eyes cannot be picked out of it, because that would leave the disjointed, ad hoc approach to these issues as they 
currently stand. 

I say this about mercy killings: I do not support euthanasia; I never have; and I would not be party to bringing in 
laws to that effect. I have brought in the consent to medical treatment legislation, which we have debated in this 
house, which is designed to require medical practitioners to give effect to the dying wishes — 

Ms S.E. Walker: What do you object to about euthanasia? 

Mr J.A. McGINTY: I have a philosophical, personal, conscientious objection to the state authorising killing in 
any form, whether that be capital punishment—I was a conscientious objector to the Vietnam War when I was 
young.  

Ms S.E. Walker: It wasn’t you who made the phone call?  

Mr J.A. McGINTY: Phone call? Sorry?  

Ms S.E. Walker: When the bomb went off. It’s all right — 

Mr J.A. McGINTY: No. I can assure the member of that. I personally have an objection to the state authorising 
the taking of human life. Euthanasia is about taking positive steps to terminate a human life. It might be a human 
life that does not have a great deal of quality left, but it is nonetheless a human life —  

Ms S.E. Walker: But you voted for the stem cell research.  

Mr J.A. McGINTY: Yes.  

Ms S.E. Walker: You see, that is taking human life.  

Mr J.A. McGINTY: If a person is Catholic and he believes that life begins at the point of fertilisation — 

Ms S.E. Walker: Fourteen days —  

Mr J.A. McGINTY: — as distinct from conception or attachment to the wall of the womb—I am not quite sure 
when that is, but I do not believe that, so I do not believe that a couple of cells is human life —  

Ms S.E. Walker: It is a fertilised egg.  

Mr J.A. McGINTY: If the member believes that is human life, she should vote against the Human Reproductive 
Technology Bill, as the upper house did today, which was quite an extraordinary step on its part. It will make 
Western Australia a bit of a laughing stock of the nation, because every other state has now legislated to ensure 
that Australia has national uniformity promoting medical research, and also to enable our scientists to possibly 
discover lifesaving cures to a range of diseases. It beggars belief that the Legislative Council voted that way, but 
that is our upper house. As I understand it, legislation has been introduced in South Australia’s Parliament and it 
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is expected to pass soon. Every other jurisdiction in Australia has passed the same legislation. That is what the 
upper house did—so be it.  

Ms S.E. Walker: The federal government has passed legislation. Is there any way that you can circumvent that?  

Mr J.A. McGINTY: That is an argument for another day.  

I make the point that I do not support euthanasia. This bill does not change the laws as they apply to euthanasia. 
If a person kills somebody, he will be found guilty of murder under these laws in exactly the same way that he is 
currently found guilty of murder or wilful murder.  

Mr C.C. Porter: But the offender may not be punished under this legislation.  

Mr J.A. McGINTY: We are dealing with the sentencing only, not the law itself. It is my view that some killings 
are less morally culpable and that those who perpetrate killings that are less morally culpable ought be punished 
less severely than are people who perpetrate those killings that are morally reprehensible. For example, I refer to 
battered wives, infanticide, mercy killings, circumstances of extreme mental illness that fall short of insanity, 
provocation—which we are now abolishing as a defence to enable it to be dealt with by sentencing—and suicide 
pacts that go wrong in which one of the people survives and is therefore a part of that. No-one would say that 
people who kill under those circumstances are similar to Dante Arthurs or most of the murderers who are 
currently serving life sentences in Casuarina Prison.  

Mr C.C. Porter: Some people might say that a minimum of seven years is completely appropriate for a suicide 
pact because that is a deterrent against people entering into suicide pacts. That is not my view.  

Mr J.A. McGINTY: It is not mine either.  

Mr C.C. Porter: Equally, judges might differ on that.  

Mr J.A. McGINTY: I do not in any way condone people who take another human’s life. People who take a 
human life ought be found guilty. The question is how they should be punished. In some of the circumstances 
that I have just relayed, life imprisonment can be too severe. 

Mr C.C. Porter: Do you accept my view that it is quite conceivable that a mercy killer in extremely sympathetic 
circumstances could receive a non-custodial term under this legislation?  

Mr J.A. McGINTY: It is possible. In substance, that is what often happens at the moment when a jury finds a 
killer not guilty when he was clearly guilty of wilful murder.  

Mr C.C. Porter: I cannot think of a recent example of that.  

Mr J.A. McGINTY: I remember one a few years ago in Perth. In a quite extraordinary decision, the jury found 
a man who had administered a fatal dose to his wife in terribly compassionate circumstances not guilty. I do not 
approve of it; I do not condone it. However, I do not think he should have been punished like a common 
murderer. 

Mr C.C. Porter: Don’t you think that is a matter for parliamentary debate? 

MR J.A. McGINTY: That is what we are having. 

Mr C.C. Porter: Not really, because what we are saying is that it now becomes the decision of a single judge of 
the Supreme Court.  

Mr J.A. McGINTY: We are having a debate about the appropriate penalty for the various forms of taking 
human life. That is the totality of this debate. We are not changing the law as it applies to euthanasia; rather, we 
are dealing with what the appropriate penalties should be.  

Ms S.E. Walker: The shadow Attorney General agrees with that. He is supporting the bill and agreeing with 
that.  

Mr C.C. Porter: No. I will move an amendment to eradicate from the bill that precise provision.  

Ms S.E. Walker: If your amendment fails, you will support— 

Mr C.C. Porter: Let us see if it fails, because there might be some Roman Catholics on the other side of the 
house who agree with me.  

Ms S.E. Walker: It’s not a conscience vote, is it?  

Mr C.C. Porter: Let’s see.  

Ms S.E. Walker: Perhaps you have done a deal with the Attorney General that I do not know about.  
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Mr C.C. Porter: Would it not surprise you if, in a matter of this utmost seriousness, we did not have some 
sympathy for people who view life as having an ultimate sanctity?  

Mr J.A. McGINTY: I am one of those. The question is: what in the range of punishments ought be applied to 
the taking of human life in what is broadly accepted by the community as being less morally culpable? 

Mr C.C. Porter: We are not answering that question. We are saying that the court will now answer that 
question, depending on who the sentencing judge of the day is. 

Mr J.A. McGINTY: That is what we do with every law we pass. 

Mr C.C. Porter: That is not what we do at present with a comparable circumstance. 

Ms S.E. Walker: You are both happy to let the court make the decision and to remove the mandatory term of 
life imprisonment. Both sides of Parliament will vote to remove mandatory life imprisonment. The member for 
Hillarys continually talks about mandatory minimum terms for assaulting police officers, yet the opposition is 
agreeing to remove the mandatory term of life imprisonment.  

Mr R.F. Johnson: I find it very interesting that the three lawyers in this chamber do not agree on anything!  

Mr J.A. McGINTY: I am delighted that the member for Nedlands is taking the Liberal Party to task over this 
bill!  

Ms S.E. Walker: I’m taking you both on. 

The ACTING SPEAKER (Mr A.P. O’Gorman) Order, members! The Attorney General has the floor. We can 
debate these points during consideration in detail.  

Mr J.A. McGINTY: I conclude on this note: the member for Murdoch identified four contentious areas. There 
is no disagreement between us about the one-punch laws. The issue that the government focused on, more so 
than any other issue, was the escalation of serious violent assaults that are occurring in the community. Watching 
people who have committed a serious violent assault that results in the death of another human being walk free 
from the court offends my sense of justice and the government’s sense of justice. This bill is an attempt to send a 
message to the community that if a person breaks the law by committing a violent assault that results in the death 
of another human being, he or she will not walk free.  

Ms S.E. Walker: It is not a mandatory minimum; it is a discretion. 

Mr J.A. McGINTY: Yes. It is an alternative verdict to murder or manslaughter.  

Mr C.C. Porter: The jury still has to decide whether to convict.  

Mr J.A. McGINTY: Yes. Although that is true, the elements of the new offence are very straightforward.  

Mr C.C. Porter: I would rather be prosecuting that than manslaughter.  

Mr J.A. McGINTY: Exactly. It is a measured response to increased violence in the community. That is the 
issue that underpins it. I appreciate members’ support in that regard.  

I refer to the issue of duress that was raised by members. The argument from the Law Reform Commission was 
simply this: we need to have a structure for dealing with homicide that is internally consistent and sensible. I find 
it personally difficult to condone somebody who murders another person under compulsion or duress. I can 
readily envisage a circumstance in which a person holds a gun to another person’s head and orders that person to 
press a button that will cause a bomb to go off down the road. The person holding the gun may threaten to kill 
the other person and his daughter if he does not press the button. Those sorts of incidents involving compulsion 
or duress happen once every 100 years. They are rare. We have included that in the legislation to ensure internal 
consistency within the law so that if a defence is available, it is available at all levels, rather than saying it is 
generally available except at this particular level, which is the case of murder.  

Mr R.F. Johnson: It could be used within an organised crime gang. 

Mr J.A. McGINTY: It cannot be, because the way in which the legislation has been written —  

Mr R.F. Johnson interjected.  

Mr J.A. McGINTY: We thought of exactly that. An exclusion of that circumstance is contained in the 
legislation. It does not cover that situation, because that was very likely to be an end product.  

Mr C.C. Porter: The other option for consistency was what the Office of the Director of Public Prosecutions put 
on page 109, which was that family murder, attempted murder and manslaughter should also be excluded from 
the defence. What troubles me is that the weight of the submissions was to the effect that duress should never 
excuse the taking of a human life. Two of the submissions that joined in that view came from the Criminal 
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Lawyers’ Association of Western Australia and the Director of Public Prosecutions. That must be a first in living 
history! It worries me that against the weight of submissions we have what I would term the more academic view 
that proportionality will be an adequate safety mechanism. That is a matter of considerable concern.  

Mr J.A. McGINTY: The issue that ultimately settled in my mind the way to go was the fact that this is an 
absolutely rare circumstance. I do not know that anyone has ever been able to point to a local case. Maybe they 
have, but it is not something that would be in any sense commonplace; it would be very rare. I thought that if we 
could arrive at something that had an internal integrity to the structure, on the basis that it would hardly ever 
arise, that would be the way to go. If it was likely to arise every year, I would have taken a different view. It was 
a judgement call about which way to go on that one. 

Finally, on the elements of the new offence of murder, I think that the use of “grievous bodily harm” is too 
restrictive—that is, to have the intention to cause grievous bodily harm that results in death. It was mentioned 
that it is not grievous bodily harm if someone has bitten off an earlobe; however, if I were to hack off 
somebody’s little finger, and that person bled to death as a result, that would be grievous bodily harm. I think 
someone bleeding to death in those circumstances falls more into the area of an accident. This is taking it at 
almost an absurdly low level. 

Mr C.C. Porter: The other view is that often cutting off a finger in criminal enterprise is done as a mechanism 
of torture, and although it is unlikely objectively to endanger human life or cause death, sometimes it does, as 
you have pointed out. The argument in those circumstances is that the intent to do something so physically grave 
to another person that could, even in an unlikely circumstance, result in that person’s death should make a person 
culpable for murder.  

Mr J.A. McGINTY: I think murder needs an intent element. Cutting off a little finger with no intention 
whatsoever to do anything that might endanger human life, and someone then dying accidentally as a result of 
getting an infection or bleeding to death — 

Mr C.C. Porter: If you believe that, why aren’t you getting rid of felony murder? 

Mr J.A. McGINTY: Felony murder is killing someone in the course of the commission of a criminal offence — 

Mr C.C. Porter: — which is inherently dangerous, such as torturing someone. 

Mr J.A. McGINTY: Sure, and I do not think we should do anything to take away the offence of killing in the 
course of the prosecution of an unlawful purpose, as a matter of policy. I do not support that. There are a range 
of offences that are not grievous bodily harm. Rather than looking at it in the context of the new offence, I will 
consider the defence area. I give the example of a woman being raped, who, while the man is on top of her, grabs 
a kitchen knife and stabs the man. He was not causing her any grievous bodily harm. 

Ms S.E. Walker: He was raping her, but he was not causing her grievous bodily harm? 

Mr J.A. McGINTY: No; rape is not grievous bodily harm. That is the problem. 

Ms S.E. Walker: He is actually causing her grievous bodily harm. 

Mr C.C. Porter: Not under the legal definition. 

Mr J.A. McGINTY: No, and that is the problem with the law as it is at the moment. I think that in those 
circumstances we would all say the woman was more than justified in intending to plunge the knife into the 
man’s heart and kill him. 

Mr C.C. Porter: But she would currently be able to avail herself of the defence of self-defence, as she would 
under the new legislation, because she is responding to an imminent assault in circumstances in which she 
believes herself to be in mortal peril. It is already covered. 

Mr J.A. McGINTY: I just use that as an example of what is grievous bodily harm. There are certain actions that 
do not constitute grievous bodily harm. We can develop this theme more during consideration in detail. 

Ms S.E. Walker: If the attacker had AIDS, he would be doing her grievous bodily harm. 

Mr J.A. McGINTY: Yes, he would. 

Mr C.C. Porter: It depends; you have to read the case of Horton — 

Mr J.A. McGINTY: Generally speaking, yes, but it depends; that is right. The new formulation will do away 
with some of the artificiality of what is grievous bodily harm. It will reinforce the intent. The offence is now 
formulated to refer to an intent to endanger human life or to do something that is likely to endanger human life. 
That formulation will pick up the vast bulk of grievous bodily harm cases. There are some that will not be picked 
up, such as cutting off a little finger, but others will be picked up that would not otherwise constitute grievous 
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bodily harm. I am prepared to try the new formulation, because I do not believe it will do any violence to the law 
in this area. We can pursue these matters in more detail during consideration in detail. I suspect that will be on 
Thursday of this week. 

Ms S.E. Walker: Just one last question, to clarify the big picture. You are merging wilful murder and murder — 

Mr J.A. McGINTY: I will come back to the question the member is asking, but intent is presently one element 
that adds a dimension to a murder. For instance, a sniper sitting at a window kills someone stone dead with one 
shot. Is that a worse murder than that carried out by someone who rapes and tortures a person over an extended 
period, doing all manner of shocking things before eventually the victim dies? That person might well be found 
guilty only of murder, as he might say that he intended to take the victim to the brink, but not actually kill. That 
is not wilful murder. To my mind, that murder is far more serious than a clinical execution, if we can talk about 
degrees of seriousness within this offence. It is not only a question of intent—other circumstances can make a 
murder worse from a moral culpability point of view. By merging murder and wilful murder we are able to pick 
up all those situations. I made the point, and questions were asked in the Parliament, about Dante Arthurs, who 
was found guilty of murder but not wilful murder. 

Ms S.E. Walker: I know, but that was a plea bargain. 

Mr J.A. McGINTY: Nonetheless, that was a result of that process and I think it offended a lot of sensitivities 
around this issue. 

Ms S.E. Walker: Yes, but it was a result of intervention by the Director of Public Prosecutions in the process. 

Mr J.A. McGINTY: The Director of Public Prosecutions was of the view that he could not sustain a charge of 
wilful murder. I think that Dante Arthurs is the best recent example of somebody who should have been 
convicted of the most serious offence in the Criminal Code, which is currently wilful murder. Such a person will 
be able in the future to be convicted of the most serious offence, which will be the consolidated offence of 
murder, and far more severe sentencing options will be available to the judge. The judge gave pretty much the 
maximum sentence to Arthurs. 

Ms S.E. Walker: He got mandatory life imprisonment. 

Mr J.A. McGINTY: He got mandatory life imprisonment, and the range was seven to 14 years. He got 13 years 
because the judge felt obliged to give a discount—a modest discount, in the circumstances—for the early plea of 
guilty. In other words, he gave the maximum sentence he could reasonably give. No one would agree that that is 
an adequate penalty in those circumstances. 

Ms S.E. Walker: He got life imprisonment. People forget that. They keep talking about the parole review 
period, but he got life imprisonment; that was the sentence. It was the parole review period that was not 
mandatory, at seven to fourteen years. What you are doing here is merging wilful murder and murder, and 
abolishing mandatory life imprisonment for murder, but enabling the sentencing judge to impose it if he 
considers the circumstances warrant it. 

Mr J.A. McGINTY: The presumption written into the statute is that it will be life imprisonment with a 
minimum of 10 years, and no maximum. Currently there is a 30-year maximum. It has been given only once but 
was overturned on appeal. I want to make quite clear what we are doing. We are saying that there is a 
presumptive sentence of life imprisonment. If two circumstances are met—that is, the sentence is clearly unjust 
and the person poses no threat to the community—the judge will have, with reasons, the ability to say that he 
will not impose mandatory life imprisonment in these circumstances. 

Ms S.E. Walker: And he can give anything up to 20 years? 

Mr J.A. McGINTY: Yes. 

Ms S.E. Walker: All right, but if the life imprisonment is imposed, what are the parole review periods? 

Mr C.C. Porter: The minimum non-parole period will be 10 years. 

Mr J.A. McGINTY: Yes, it will go up from the current seven years to 10 years. 

Ms S.E. Walker: So the minimum will be 10 years, but what will be the maximum? 

Mr J.A. McGINTY: There will be no maximum. At the moment the maximum is 30 years. 

Ms S.E. Walker: So he could do 50 years? 

Mr J.A. McGINTY: Yes. I think here of the very long non-parole periods given to the Lebanese rapists in New 
South Wales. That could not be done here in Western Australia. In the case of murder, at the moment the 
maximum non-parole period is 30 years. We are taking that away completely, and we are for the first time also 
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making the “never-to-be-released sentence”—which, as I said, apart from the one case of Mitchell, has never 
been applied in Western Australia —available to all cases of murder and wilful murder. At the moment it is 
available for only some cases of wilful murder. 

Mr C.C. Porter: In effect, that will not make much difference, because it is so rare. 

Mr J.A. McGINTY: It is rare for a situation such as that to arise, and I can envisage some cases of murder—not 
wilful murder—that could warrant it. It may be that it will not be applied at all, or it may be applied once every 
decade. It is not a common sentence, but it will now be available.  

Ms S.E. Walker: What about the Birnies, for instance? The Birnies should have had that. 

Mr J.A. McGINTY: I am not sure when the never-to-be-released sentence was introduced. I think it was 
introduced not long before the Mitchell case—the Greenough murderer case. The history of it goes back a little 
way before that, obviously. 

Ms S.E. Walker: If they found the Claremont serial killer, that would be a never-to-be-released case. They do 
come up in Western Australia. 

Mr J.A. McGINTY: They do from time to time, yes. 

Mr C.C. Porter: Would it be never-to-be-released? Depending on the circumstances, they could receive 18 
months under this legislation. 

Ms S.E. Walker: I know they wouldn’t. 

Mr C.C. Porter: It depends. 

Ms S.E. Walker: No; the judge would never do that. I have some faith in the judiciary, and that would never 
happen. 

Mr C.C. Porter: What if he was acting under diminished responsibility? 

Ms S.E. Walker: What, three times? No. 

Mr J.A. McGINTY: Yes, I would not be so dark. It was the beginning of Law Week yesterday and the Chief 
Justice made his views on these matters quite clear. I know there is currently an appeal—nothing to do with 
murder—on a case involving not recording a conviction for an assault on a public officer. That case is currently 
before the Supreme Court, and if we are to take any lead from what the Chief Justice said yesterday about 
assaults on public officers, the combination of the new laws and the approach he outlined means that the public 
will get some satisfaction from the approach he has articulated. In common with the member for Nedlands, I 
would not expect the judiciary to be silly about the most serious offence under the Criminal Code. 

Ms S.E. Walker: As long as it is just and it is not done for any political purposes—not that I’m suggesting that 
the court would do that. As long as it is just. 

Mr C.C. Porter: Were you not surprised at those two New Zealand examples? 

Mr J.A. McGINTY: I am not surprised at the end result. 

Mr C.C. Porter: Were you surprised at the primary result? 

Mr J.A. McGINTY: Yes, I was. I would not have agreed with the primary result, for what that is worth, which 
is not a great deal, but ultimately they were corrected on appeal. The decision that those are circumstances in 
which there should be no departure from the presumptive sentence of life imprisonment will be influential in the 
implementation of this new law. Judicial precedent is already pointing us in the right direction, which should do 
something to assuage any concerns members might have about enabling a measure of judicial discretion in less 
morally culpable cases, particularly when there is no threat to the community—that is a very important 
additional test that we have imposed. 

With those comments, I thank members for their contributions to this debate. I had intended to adjourn the 
debate until Thursday, but I think there has been sufficient discussion on all the issues raised by this legislation 
in the exchange that has just taken place. I commend the bill to the house. 

Question put and passed. 

Bill read a second time. 
 


